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JAMES S. GREEN. 


By CHARLES W. SLOAN. 


HEN, some two years ago, the statue of 
Thomas H. Benton was received by 
Congress to be placed in the Hall of Fame in 
the Nation’s Capitol, splendid eulogies were 
pronounced on the life and character of 
Missouri's illustrious statesman. The peo- 
ple of Missouri were, however, then pain- 
fully reminded of the fact that Benton’s 
great rival and competitor, who also had 
represented the State in the United States 
Senate, lay buried in a neglected grave, in a 
cemetery near the little town of Canton, 
Missouri, his former home, without so much 
as a stone to mark his resting place ; that for 
twenty-nine years he had slept with no monu- 
ment to testify to the appreciation of his 
former friends and admirers. Then, too, 
was recalled what James G. Blaine, in his 
“Twenty Years of Congress,” had said of him: 
—that “ No man among his contemporaries 
had made so profound an impression in so 
short a time. He was a very strong debater. 
He had peers, but no master in the Senate. 
Mr. Green, on the one side, and Mr. Fessen- 
den, on the other, were the Senators whom 
Douglas most disliked to meet, and who 
were best fitted in readiness, in accuracy, in 
logic, to meet him. Douglas rarely had a 
debate with either in which he did not lose 
his temper in debate ; and to lose one’s tem- 
per in debate is generally to lose one’s 
cause.” 
James Stephen Green was born in Vir- 
ginia, February 17, 1817. His early oppor- 





tunities for education were limited, being 
confined mainly to the common schools of 
his time. Seized, however, with an uncom- 
mon desire to acquire knowledge, he became 
a hard student, a great reader, and finally a 
good classical scholar. Removing to Mis- 
souri about 1836, he first worked on a farm, 
and then in a sawmill. While thus engaged 
he determined to study law; and amid such 
difficulties — borrowing law books to read — 
he qualified himself for admission to the bar 
in 1840. Hesoon attained prominence in his 
chosen profession, and became one of the 
ablest zs¢ prius lawyers in his section of 
the State, building up a large practice. 

In 1845 he was a member of the Missouri 
Constitutional Convention, where he demon- 
strated signal ability as a constitutional law- 
yer, and began to attract attention as such in 
his State. He had in the meantime acquired 
a taste for politics, being placed on the 
Democratic electoral ticket for 1844, and in 
his brilliant canvass of the State that year 
attracted considerable notice as a stump 
speaker. He was elected to Congress for 
two successive terms —in 1846 and 1848. 
He became the pronounced leader of that 
wing of the Democracy maintaining the doc- 
trines advocated by John C. Calhoun, and 
necessarily the leading opponent of Thomas 
H. Benton. In 1849, when Mr. Benton 
made his celebrated “appeal” to the people 
of his State, in which, after thirty years’ con- 
tinuous service in the United States Senate, 
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he made the fight of his life for vindication 
and reélection, it was Green who followed and 
bitterly opposed him wherever he spoke. 
Benton always refused to engage in joint 
discussion ; hence, as soon as he would fin- 
ish his speech, Green was on hand to reply. 
Benton would not wait to listen to his adver- 
sary. On one occasion, however, Benton 
was forced by some circumstance to listen. 
In this speech Green made a statement 
which aroused the ire of “Old Bullion,” who 
immediately interrupted by saying: “Mr. 
Green, the Bible says thou shalt not lie.” 
“ Yes,” retorted Mr. Green, “and the Bible 
says thou shalt not steal, Mr. Benton,” 
alluding tosome exploded old story about Ben- 
ton’s early life. The result of this campaign 
was the defeat of Benton. Mr. Blaine, in 
referring to this campaign, says: “Green 
had done more than any other man in Mis- 
souri to break down the power of Thomas 
H. Benton as a leader of the Democracy. 
His arraignment of Benton before the people 
of Missouri, in 1849, when he was but thirty- 
two years of age, was one of the most aggres- 
sive and successful warfares in our political 
annals. His premature death was a loss to 
the country. He was endowed with rare 
powers, which, rightly directed, would have 
led to eminence in the public service.” 

In the discussion in Congress of the great 
and exciting issues which then, and indeed 
for a decade afterwards, agitated the coun- 
try, Mr. Green came rapidly to the front for 
one so young, receiving from the press of the 
whole country favorable notice, and achiev- 
ing an almost national reputation. In 1852 
President Pierce appointed him as Minister 
to Bogota, New Granada; but this position 
proved too monotonous for one of his nature. 
He longed to get back to the more congenial 
atmosphere of political life, resigned, and 
came home. He then entered the political 
arena actively,and was again, in 1856, elected 





to Congress from his district; but before 
taking his seat he was elected by the Legis- 
lature to the United States Senate for a full 
term. There his career is accounted a 
most brilliant one. He grappled in debate 
with the ablest men of that body, and soon 
became the acknowledged spokesman and 
leader on the floor of the Senate for Presi- 
dent Buchanan’s administration. There he 
seemed to have full scope for his wonderful 
powers. Judge Bay, in his “Bench and 
Bar of Missouri,” speaking of him and Doug- 
las, says: “In a running debate they had no 
superiors, and when they came in conflict it 
was Greek meeting Greek.” He acquired, 
perhaps, his greatest reputation in the debate 
with Douglas, in 1859, on the territorial or 
squatter sovereignty question. The late 
Mordecai Oliver, then a member of Congress 
from Missouri, was present at this debate, 
and related this incident in connection with 
the same. When it was known that Doug- 
las was to speak on a certain day in advocacy 
of his favorite bill, the friends of the admin- 
istration became solicitous as to who should 
reply to him. Mr. Green for a week had 
yielded to his unfortunate habit for drink, 
and seemed in no condition to meet the 
emergencies of the hour. They remonstrated 
with him; urged him by every possible per- 
suasion they could bring to bear to induce 
him to straighten up. They even seriously 
considered the matter of taking physical 
charge of him, and thus guarding him against 
further indulgence. Green insisted on sitting 
in the Senate when Douglas opened the de- 
bate. The latter concluded his speech about 
three o’clock in the afternoon, when, to the 
surprise and amazement of Green’s friends, he, 
instead of waiting until next day, as they sup- 
posed he would do, arose and made his cele- 
brated reply. Oliver said that the impression 
made at the time was little short of that pro- 
duced when Webster made his famous reply 
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to Hayne. The result was the “ little giant ” 
got the worst of it, and the administration 
was delighted. 

Though Douglas lost the presidency in 
1860, he triumphed over his old antagonist 
when he carried Missouri, the only State he 
did carry. In that campaign Green sup- 
ported John C. Breckenridge, and lost. Dur- 
ing that canvass, while speaking before a 
large audience at Fayette, Missouri, from the 
same platform with General John B. Clark, 
a brilliant advocate and politician, this inci- 
dent occurred: Clark had made a speech in 
favor of Douglas, and then sat down. Green, 
in replying, made a statement which Clark 
dissented from by shaking his head. The 
keen eye of the speaker detected the move- 
ment, and he said: “The distinguished gen- 
tleman shakes his head. This reminds me of 
an incident that happened at a school I at- 
tended in old Virginia. One Monday morn- 
ing a little girl came to school with her little 
brother ; and, leading him up to the teacher, 
said that her mother asked her to tell him 
that Johnny had a habit of shaking his head, 
but he must not mind it,— there was nothing 
in it. Fellow-citizens, never mind about the 
General shaking his head,— there is nothing 
in it.” 

The Douglas wing of the Democracy hav- 
ing won in his State, and Green having lost 
prestige more or less by reason of his weak- 
ness for drink, it became apparent that the 
day of his political power was drawing to a 
close. Indeed before the next legislature 


.convened to elect his successor to the United 


States Senate, it was a foregone conclusion 
that he would be defeated. Judge Waldo P. 
Johnson, an able jurist and a Douglas sup- 
porter, was therefore elected in the session of 
1860-61. After the vote on the joint ballot 
was announced, by which Johnson was de- 
clared elected, he was called before the joint 
assembly, and in the presence of a large audi- 





ence made the customary speech in acknowl- 
edgment of the honor conferred on him. - 
But there was no enthusiasm manifested. 
Then it was that the ardent supporters of 
Green called for their favorite. Colonel 
N. C. Claiborne, himself a brilliant orator 
from the Old Dominion, and then a member 
of the legislature, who was present, in speak- 
ing of the occasion and of Green’s speech, 
said he never heard it equalled by any one. 
For an hour he held the vast audience spell- 
bound by his matchless eloquence. He re- 
viewed his own course in Congress, and 
delicately alluded to some of. the causes 
which had led to his defeat. All the pent-up 
forces of his mighty nature seemed to be 
called out for this last supreme effort of his 
life. When he closed the effect was impres- 
sive indeed,— there was scarcely a dry eye 
in the assembly. Had the speech been 
made before the vote was taken, Claiborne 
said, “he believed no power on earth could 
have defeated him for reélection.”’ 

After this the war between the States 
quickly followed, and although Green strongly 
sympathized with the South in that great 
struggle, he took no part actively in the 
great contest. He seemed to be crushed in 
spirits, and led an aimless life for several 
years, spending most of his time in Washing- 
ington. After the close of the war he located 
in St. Louis, and resumed the practice of 
law. While there, the late Samuel T. Glover, 
at the time one of the leaders of the St. 
Louis bar, relates of him this incident: 
Glover and other able attorneys were em- 
ployed on the one side in a very important 
case in that city, wherein large interests, as 
well as intricate questions of law were in- 
volved, while Green alone appeared as attor- 
ney for the other side. The day for argu- 
ment was set. For some two weeks prior 
Green could not be found at his office, and no 
one seemed to know where he was. On the 
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day the case was called he was absent, and 
the Court, impatient at this apparent neglect 
of his client’s interest, absolutely issued an 
attachment for him. The officer appeared 
with him in court. Glover said his condition, 
as he almost staggered into court, was such 
as to excite his profound sympathy. The 
Court insisted that the argument proceed, 
and Glover and his associates spent several 
hours in the opening argument, presenting a 
vast array of authorities to sustain their con- 
tention. Mr. Green then arose to reply. At 
first he rambled somewhat ; but at length he 
seemed fully aroused, and made, said Glover, 
one of the finest legal arguments he ever 
heard in a case. Without referring to a 
single book, though a number of those used 
and cited lay upon the counsel table before 
him, he quoted from memory authority after 
authority, often verbatim. So unanswerable 
was his logic, so clear his reasoning, that he 
convinced the Court of the correctness of his 
conclusions, and won the case. Owing to his 
irregular habits, doubtless, his health failed, 
and he died in St. Louis, January, 19 1870. 

Judge Wagner, for many years a distin- 
guished member of the Supreme Court of 
Missouri, said of him: “ Nature made him a 
great man, and one unusually fitted to be 





a leader. His personal magnetism made him 
an orator, with scarce a peer.” He classed 
him as next to Benton, the ablest statesman 
Missouri had ever put forth. Not only was 
he clear and forceful in argument before 
courts, but, as one who had often heard him 
said, “he could come as near making black 
appear white as any man in the world, when 
in his palmy days he appeared before juries.” 
He was social in his nature, and never forgot 
a face or name. 

In person he was tall and thin, and his 
commanding figure was such as to attract 
attention anywhere. With high cheek bones 
and large mouth, he was thought by those 
who had seen and heard Henry Clay to re- 
semble the great Kentucky statesman, both 
in appearance and in manner of delivery. 
His clear, distinct enunciation and fascinating 
voice lent a charm to him as a speaker that 
was truly captivating to the listener. 

That this able and brilliant man should 
have died so soon is to be regretted. That 
no stone or monument has ever been erected 
to his memory by the people of his adopted 
State is to their lasting discredit. To the 
credit of a noble daughter, be it said, a suit- 
able monument has recently been placed at 
his grave. 
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PUBLIC REFORM AND MUNICIPAL GOVERNMENT. 


By Duane Mowry. 


EFORM implies a change of, and an 
improvement on, existing conditions ; 
and the significance of a reformatory move- 
ment is largely determined by the character 
of the forces which impel it. If the charac- 
ter of these forces is narrow and selfish and 
hypocritical, the real value of the results ob- 
tained will be doubtful, and, generally, un- 
satisfactory. 

True reform, then, as applied to the public 
service may be somewhat loosely defined to 
be the best expression of an honest, per- 
sistent and intelligent effort to improve the 
social, economical and political conditions of 
the country. The very idea of reform, there- 
fore, carries with it the implication that exist- 
ing conditions are not perfect, and that the 
movement presumes to be an attempt to 
better or improve those conditions. Indeed, 
it can be safely asserted, and without danger 
of successful contradiction, that that human 
government which, in its own estimation, 
has passed the crucial point of amendment, 
and has reached a stage in its life amounting 
to practical perfection, has already entered 
upon the broad yet silent road which leads 
to ultimate national decay. Even now it 
may be dangerously near the point of cer- 
tain dissolution. Genuine reform in the af- 
fairs of government, therefore, is the sure 
sign of certain progress in the State, and in 
its people. 

It is not probable that there will be much 
material difference of opinion on what has 
already been said. It will be taken for 
granted that real reform is the index finger 
which points to the means whereby a better 
condition of human affairs, under govern- 
mental dictation, is possible. A variance 


‘ appears as soon as an attempt is made to 





cause a reformatory movement to become 
operative, to pronounce, so to speak, adverse 
judgment on the present status of things, 
and to undertake to apply what is conceived 
to be the proper corrective, or to enter upon 
the study of the details which it is thought the 
existing conditions of public affairs present, 
for the avowed purpose of applying what is 
believed to be the appropriate remedy. It 
is not surprising that this difference exists, 
nor can it be regarded as unfortunate. For, 
in a representative form of government, the 
test of the intrinsic value of any political or 
economical tenet or dogma, or of an effort 
to improve the conditions which at present 
exist, must come after an examination has 
been made at the bar of public opinion, and 
its certain verdict rendered. To say that 
such verdict is not always just or right, is 
simply to say that majorities may sometimes 
be mistaken or wrong, and that human nature 
is not infallible. 

Now it is requisite to the advancement of 
the cause of public reform that those who 
participate in the movement come to it with 
clean hands and a thoroughly unselfish pur- 
pose. One of the reasons why the average 
reform movement is so odious to the think- 
ing masses comes from the fact that its 
friends are not genuine, and are acting from 
purely mercenary motives. It would be a 
lasting shame and an awful disgrace to give 
popular support to a measure that had for its 
chief champions and promoters those who 
were not sincerely imbued with its spirit, 
and who were seeking merely to hoodwink 
the public and to allay popular discontent 
and restlessness. The true reformer must 
possess qualities of the highest order of 
merit. He must lose sight of all mere 
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petty, personal advantage as a moving force, 
and address himself, patiently, to the task 
before him, with his mind’s eye centered 
solely on the advancement of the common 
weal. 

It is undoubtedly true that self-aggran- 
dizement is an ever-present, active agent, 
which is constantly swaying the passions 
and motives of human action. But it can 
hardly be regarded as the best guaranty for 
faithful work in the true reformer. And we 
cannot be sure that it marks, in the better 
sense at least, the true reformer at all. In- 
deed, the better opinion seems to be, that 
the true reformer should prosecute his work 
with the sole ultimate purpose of advancing 
the social and political conditions of the 
masses, with no attendant thought of the re- 
sulting advantage or disadvantage to himself. 
This is, of course, unselfish devotion to one’s 
highest political duty, and is patriotism in the 
best conceivable sense. If the ostensible 
champions of reformatory movements were 
more generally of this unselfish kind, they 
would be able to enlist a far larger and wor- 
thier support of such movements among a 
class now lukewarm, if not, indeed, actively 
opposed to them. It is becoming more and 
more difficult to deceive the intelligent com- 
mon people with high-sounding but hollow 
platitudes ; and those who say that they stand 
for political ideas of a certain cast, as well as 
those who make political promises, must sup- 
plement such ideas and promises with lives 
and conduct which shall give ample warrant 
for public confidence. It is possible, in this 
way, to make some real progress in genuine 
public reform. 

An unselfish and honest purpose is not the 
only requisite for the reformer. A wise 
judgment must dictate his actions as well. 
Reforms should never be attempted for the 
mere sake of change from present conditions. 
Intelligence of a most lofty and pronounced 





type should attend every endeavor to improve 
the public service. 

The antagonism which any attempt at re- 
form arouses is always so intense, and the 
interests which are to be affected are so 
jealous, that great courage is required of 
those who undertake it. None but the 
brave have any business to engage in the 
work of reform. But who would admit that 
he is not courageous? Nevertheless, it is 
believed that few have the courage and in- 
dependence of Ralph Waldo Emerson, who, 
in 1837, dared to withdraw from the church 
because of its avowed support of slavery, and 
who at that time stated that “ if a single man 
plant himself indomitably on his instincts and 
there abide, the world will come round to 
him.” Not a few of the failures of reform 
movements are due to the cowardice of the 
people, the fear that participation in meritori- 
ous public reform may cost the citizen a loss 
of position or dollars, or other personal ad- 
vantage. In spite of this, however, it is the 
firm belief that the public conscience is gen- 
erally sound. It would be little less than 
calamitous for republican institutions if this 
were not so. 

There can be no warrant for hope for the 
success of permanent reform unless the in- 
corruptible methods of integrity are invoked. 
Reform and integrity are so closely related 
that the one cannot exist and flourish without 
the other. They are, practically, “one and 
inseparable.” The reformer can do much 
effective work along educational lines. This 
can be accomplished through a healthy pub- 
lic opinion, propagated and sustained through 
the press and on the rostrum. It is one of 
the surest, as it is also one of the safest, 
guarantees of the inalienable rights of the 
people. If it is not so there is something 
wrong, radically wrong, with the tastes and 
desires of the public who make this opinion. 
But a movement for reform is usually di- 
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rected against existing evils and abuses, 
rather than in favor of the formation of new 
schemes to wipe them out. A genuine re- 
form stands committed to the cardinal idea 
of making public affairs cleaner and purer, as 
they are found at the time of making the ef- 
fort, and incidentally of providing better ways 
and means of obtaining and retaining the 
same. Public reform, then, may be said to 
be but another name for cleaner and better 
social and economical conditions in govern- 
mental affairs. 

Organized effort is one of the most effec- 
tive means of accomplishing practical reform. 
This is preéminently true of municipal re- 
form. To be of any real value, however, iit 
must be more than a negative force. It must 
be positive and aggressive in its methods, and 
in its demands. Emphasizing the existence 
of an abuse in the municipal service is not 
enough. An unequivocal demand for its 
eradication must also follow. 

Organized municipal reform which appeals 
to a class, or to several classes, and which 
adopts as a cardinal. principle and moving 
force the lessening of the burden of taxation 
in the city, will hardly meet with much suc- 
cess. The basis of such a reform movement 
is essentially selfish and narrow. It is im- 
pelled by wrong motives. It appeals, mainly, 
to those who bear the burdens of taxa- 
tion, generally the wealthier class. Public 
economy with this class is synonymous to 
reduced taxation. As a purely business 
proposition this may sound well enough. 
But does a genuine reform movement con- 
template an appeal to the pockets of its 
friends as a sole, or chief, mainspring for its 
life and action? Is it at all certain that a 
better, cleaner, or cheaper, municipal govern- 
ment is to be secured because it may cost less 
for the time being ? And does not an 
appeal for reform, based on such a low moral 
plane. tend to discount, if not degrade, all 





sincere efforts for better municipal govern- 
ment ? 

Public reform, in order that it may be © 
even tolerably successful, must be a popular 
movement and awaken general interest. To 
do this it must take up matters which vitally 
concern a// the people, or practically all the 
people. The organized effort must leave an 
indelible impress on the public pulse. It 
must enlist the active support of the com- 
mon people, of those who are considered as 
occupying stations in the commoner walks of 
life. Their motives are less apt to be influ- 
enced by hopes of immediate gains or losses, 
are purer and higher, if you please, than are 
those of the active, busy man of large finan- 
cial interests. It is the common people who 
are, after all, the conservators of the rights 
of all the people. A reform movement which 
ignores, or undervalues, this vital democratic 
principle will be apt to sound the tocsin of 
reform to little purpose, yet, perhaps, “ keep- 
ing the word of promise to our ear, and break- 
ing it to our hope.” 

It has been said that organized reform 
must watch at long range, from the clouds, 
so to speak, any attempt at evil-doing on the 
part of the servants of the municipality. 
The clearer vision of the eagle eye of the 
vultures, who are supposed to be the conser- 
vators of purity in official life, can, it is argued, 
at the greater distance, scent any misfeasance 
or malfeasance, with greater precision and 
prevision, and also avoid contamination of 
the pure white garments of the watchers 
with the slime and the filth and the rot 
present in the city’s official sea. This policy, 
it is urged, would induce all the wealth, and 
all the culture, and the best (?) theoretical 
reformers to assist in the work so auspi- 
ciously (?) begun. But such a course is re- 
pugnant to the very idea of reform. It is un- 
American. True reform knows no class, no 
sect, no party. It is a cosmopolitan. The 
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method above indicated belongs to hypocrites, 
scheming political tricksters and knaves. Un- 
less we are ready to admit that a representa- 
tive form of government is a failure, and the 
political arena an unfit place for every patri- 
otic citizen, then it is contended that the very 
place to accomplish the results which an 
honest reform contemplates is in those 
places where the effective weapons are to be 
found, viz., in the world of practical politics, 
at the polls, in the caucuses and the prima- 
ries, in the partisan press, and on the stump. 
Make these places better by reason of your 
identification with them, and make the results 
better by reason of your honorable participa- 
tion in the contests. The better element, 
by which is meant the more patriotic citi- 
zens everywhere, is coming to recognize the 
importance of active, organized effort in the 
political arena. In this way it is possible to 
meet and defeat a common enemy of good 
government. It seems to be one of the most 
important and effective steps towards better 
municipal government. 

Every sincere attempt at honest reform 
has its useful office. For it provokes the 
very criticism out of which comes, or may 
come, an agitation which frequently culmi- 
nates in the correction of abuses and the re- 
dress of grievances. Agitation, but not 
annihilation, is the one sure rock on which 
is builded the perpetuity of worthy Ameri- 
can institutions. 

The best governed city is that one which 
derives its power from the consent of the 
governed. This should be -interpreted to 
mean that the best governed city is that one 
which is actually “governed” least, and in 
which the means of government are entrusted 
to its servants by the active participation of 
all its citizens, and especially of all of its 
good citizens. If this policy had been pur- 
sued in the past there would have been small 
need for the cry for true reform in our large 





cities. The difficulty has confronted us too 
often that those citizens best fitted for the 
duties of self-government have neglected and 
declined to take an active part in the affairs of 
the city, giving as a reason therefor that they 
regarded such participation as dishonorable 
and degrading. The writer has no sympathy 
with such an un-American and unworthy 
sentiment. The citizens who utter it are not 
entitled to the blessings of a free govern- 
ment. They should go to “the man without 
a country.” In a democracy, such views are 
wholly unwarranted and unjustifiable. If 
conditions are so bad, it is the duty of good 
citizens to make them better. This is the 
price of representative government. 

It must be clear to the reader by this time 


‘that the argument of this paper holds that 


the initiatory movement to advance the con- 
dition of theaffairs of government must come, 
primarily, from active participation in the 
field of practical politics. Every citizen 
should be a politician in the best sense. 
Our form of government demands this. It 
is the price of liberty. And liberty de- 
mands of us vigilance, and vigilance implies 
activity, and activity contemplates and _ in- 
cludes participation. A genuine reform move- 
ment is emphatically and preéminently the 
cause of the masses, and its worth should 
be emphasized by doing something, and by 
doing that something promptly, energetically, 
efficiently. And there need be “no cessa- 
tion of hostilities.” There is always something 
to be done to improve the situation in public 
affairs and particularly in municipal affairs. 

The argument of this paper may be thus 
summarized : 

First : True reform in the public service 
is better government as the objective point. 

Second: All people desire to have good 
government. 

Third: Selfishness, in some of its many 
forms, begets bad government. 
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Fourth: As all people desire good govern- 
ment, and as public reform is an effort for 
good government, therefore, in a republican 
form of government, where all governmental 
power, in theory at least, is obtained from 
the consent of the governed, all reformatory 
movements must get their inspiration and 
momentum from the people. 

Fifth: The effective method of accom- 
plishing real reform in a representative form 
of government, therefore, is by direct appeal 
to the public conscience, primarily at the 
caucus and at the polls, and secondarily 
through the press and on the rostrum. 

Sixth: An unselfish and patriotic spirit, as 
well as wisdom, courage and integrity, must 
characterize and be prominent in the qualifi- 
cations of the true reformer. 

Seventh: Many meritorious reforms are 
inaugurated, which become odious to their 
friends because of the insincerity and du- 
plicity of some of the would-be promoters of 
the same. Hence it is of the very first im- 
portance that a reform movement ally itself 
with genuine friends of unquestioned motives 
and altogether above suspicion ; and this alli- 
ance should begin with the inception of the 
proposed movement. 

Eighth: Organized municipal reform, 
while ostensibly seeking better municipal 
government, sometimes recognizes the most 
objectionable features of selfishness, seeks to 
obtain relief without any organized or sys- 








tematic appeal to the masses, abstains from 
the field of practical politics in the best sense, 
declines to do any detailed work, and makes 
municipal reform odious by reason of the un- 
doubted duplicity of some of its more promi- 
nent spirits who “ manage ’”’ it, thus stamping 
it as unworthy of popular support or confi- 
dence. 

Finally: The legitimate province of a 
municipal reform movement includes the 
study of the various problems which are 
engaging public attention. A partial list of 
subjects would include street railway sys- 
tems, steam railroad lines, electric lighting 
and gas plants, water-works, telegraph and 
telephone lines, conduct and management of 
hospitals, libraries, reading-rooms, art-gal- 
leries, public baths and amusements, methods 
of letting and getting contracts for public 
work, investigation of the manner in which 
official duty is discharged, and many other 
questions which will suggest themselves as 
the work continues. And this movement 
implies not only a study of municipal ques- 
tions, but also the pushing into public notice 
the result of important investigations which 
the facts seem to warrant, supplemented, in 
some cases, perhaps, by suggestions and re- 
commendations looking to the more efficient 
administration of the municipal government. 
In this way the municipal reform movement 
awakens the intelligent interest of the people 
and becomes the people’s movement. 
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Benes THOMAS C. COLEMAN, 
who died some months ago in Louis- 
ville, Ky., had the distinction of being the 
only man in the world who ever kidnapped 
a President of the United States. Coleman 
was one of the old-time Mississippi river 
steamboat captains, and the remarkable in- 
cident that gave him a reputation from Louis- 
ville to New Orleans, occurred at the close 
of the Mexican war, when Zachary Taylor 
was President. In those days railroads were 
few, and the Mississippi was the great high- 
way of travel. Naturally there was intense 


rivalry between steamboat men, and Cole- 


man’s exploit brought thousands of dollars 
to him and his brothers, and established 
their line of steamers as the foremost in the 
river trade. They were the big floating 
palaces of that day plying between Louisville 
and New Orleans and the pride of the lot 
was the “ Saladin.” Nothing on the two 
rivers could beat her when Captain Coleman 
chose to turn her loose. There was a boat 
belonging to a rival line that occasionally 
disputed with the “ Saladin” the sway of the 
river, but was always beaten. 

President Taylor was on his famous tour 
of the country. To command the boat that 
carried him on the Mississippi was an honor 
coveted by allthe captains. Old “ Roughand 
Ready ” wasa Kentuckian anda warm friend 
of the Colemans, so they expected, of course, 
to be chosen for the honor of carrying the 
President. But the wishes of General Taylor 
were not consulted. He was at Vicksburg, 
Miss., and the reception committee there de- 
cided that the rival boat should carry him 
up to Memphis. When the word came to 


New Orleans, where the two boats were tied 
up, the disappointment on the “Saladin” 





THE KIDNAPPING OF THE PRESIDENT. 


By J. H. Rockwe tt. 





was the more intense as it was the loss of 
what they had thought a sure thing, while 
the joy on the rival boat was the greater 
from the unexpectedness of the victory. 
Big monsters of gloom and joy, the two 
steamers pulled away from the New Orleans 
dock side by side. 

“ Any way, boys, we’ll show them that 
the ‘ Saladin ’ is the best boat,” said Captain 
Coleman, and his crew answered him with a 
will. 

The “ Saladin ” soon began to draw ahead. 
Then, under a full head of steam, lickety- 
split, up the river they came, and the people 
along the levees and the hands in the fields 
stopped to watch and wonder, for they had 
never before seen two boats going up the 
river at that speed. But every landing for the 
«“ Saladin” was a winning one. The entire 
city of Vicksburg was gathered on the bluff 
to see the President off. The big old soldier 
stood in the midst of the escort committee, 
growling and bowing, for he was heartily 
tired of so much ceremony and awaited anx- 
iously the coming of the boat that was to 
take him to Memphis. At last, far down 
the river, could be seen the twin puffs of a 
hard-driven steamer. 

“ There she comes! There she comes!”’ 
yelled the crowd, and began cheering the 
President off. 

Puffing and groaning the big river grey- 
hound rushed up to the dock; the gang- 
plank came down in an instant. She was 
right under the bluff, and the people above 
could only look down on her deck, and they 
were all shouting and cheering as the Presi- 
dent and his escort went aboard. As soon 
as the party was on the boat they went for- 
ward to the cabin, and ‘then, as if by magic, 
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without waiting to unload the cargo, the big 
flyer tore away from the dock at the top of 
its speed. As she straightened out in the 
stream and began pounding away for Mem- 
phis under full pressure, the smoke of another 
steamer, desperately driven, came to sight 
around the last bend in the river. 

They had been gone something like half 
an hour when the escort committee sent for 
the captain of the boat. 

«T’ll call Captain Coleman,” replied the 
mate. 

« Captain Coleman ?” asked the leader of 
the escort committee. “Why, what boat is 
this?” 

“The ‘Saladin,’ bound for Louisville,” 
came the prompt response. 

“ My God! Stop the boat! Turn around! 
Stop, quick! Here, all of you, we are on the 
wrong boat.” 

‘Who? What? What is it?” cried the 
other members of the committee, as they 
came running up. 

«We are on the wrong boat,” and at that 
the committee in a body rushed for Cole- 
man, who appeared in the midst of the ex- 
cited men. 

“Ts there anything I can do for you, gen- 
tlemen?” He was the only cool man in the 
lot. They pressed about him. The cabin 
was loud with their oaths, demands and de- 
nunciations. But Coleman remained calm 
and unruffled. Then the escort went crazy. 
They drew their pistols and threatened the 
captain with personal violence. 





“Do you know, sir,” cried one excited 
man, shaking his pistol in the face of the 
smiling captain, “do you know, sir, what 
you are doing? You are kidnapping the 
President of the United States.” 

« And do you know, sir,” retorted Cole- 
man, “that the President of the United 
States is riding on my boat without my in- 
vitation and without my permission ?”’ 

The escort committee could make no 
reply, — there was nothing to say. 

“He came on here,” continued the cap- 
tain, “of his own free will and accord, and, 
certainly, I am not going to put the Presi- 
dent of the United States off my boat unless 
he asks to be put off. Now, gentlemen, 
there are only two men in the world who 
can stop this boat —the President and my- 
self. I won’t stop her. It’s up to the 
President.” 

The committee fell back. They might 
kill the captain, but that would not stop the 
boat. Then they went to General Taylor. 
The President came out looking very solemn. 

“ Tom,” he began,.and walking up to him 
he shook his finger in Captain Coleman’s 
face. “Tom, you scamp, what do you mean 
by getting me into this?” 

Then he turned to the angry, sulky com- 
mittee : “ Gentlemen, I reckon about all we 
can do now is to take a drink.” 

And thus ended the kidnapping of the 
President of the United States — an incident 
much talked of in steamboat circles at the 
time, but never generally known until now. 





216 


The Green Bag. 





THE SAINTE CROIX-DE BRINVILLIERS CASE. 


By H. GERALD CHAPIN. 


N a fine autumn evening in the year of 

our Lord, 1665, the gates of the Bas- 

tille swung open to receive a new prisoner. 
Under arches and through passageways the 
carriage rolled, and crossing the main court- 
yard came to a halt before the prison office. 
The guards quickly ushered into the presence 


of the Governor a young and handsome offi- | 
| tenant at the Chatelet de Paris, father of the 


cer, of perhaps twenty-eight or thirty, in the 
uniform of a captain of cavalry. The neces- 


sary formalities were soon over, and the 


name of the new arrival duly entered on the | 


prison register — Gaudin de Sainte Croix. 
The assignment of a cell was, however, a 
question not so easily disposed of. The 
reign of a Richelieu and a Mazarin, followed 
by that of the fourteenth Louis, had sufficed 
to fill the ancient fortress to overflowing. 

“ There is no way out of the difficulty, 
Monsieur le Chevalier,” observed the Gov- 





ernor, with a certain amount of politeness | 


extorted by the prisoner’s well-known rank, 


“but to place you in a cell already occupied. | 


Let us see,” again turning the leaves of the 
register. 
question.” Addressing a warder: “ The pris- 
oner will be placed with Exili.” 

It was thus that fate had written the pro- 
logue to a series of crimes destined to spread 
overmastering fear and suspicion throughout 
the length and breadth of seventeenth cen- 
tury France. 

The Chevalier Gaudin de Sainte Croix was 
reputed to be of noble family, though his own 
escutcheon bore, perforce, the bar sinister. 
While serving as captain in the regiment of 
Tracy, he had become the intimate friend of 
a brother officer, the Marquis de Brinvilliers, 
colonel of the Normandy corps. That an 





Marquise, was natural ;—that Sainte Croix 
should become the paramour of his friend’s 
wife was not to be wondered at, when the 
character of each was considered. De Brin- 
villiers, himself a man of notoriously licen- 
tious life, was utterly indifferent to the entire 
proceeding. 

Monsieur de Dreux d’Aubray, Civil Lieu- 


Marquise, and a man of almost Puritanical 
rigidity of character, chose to view the sub- 
ject ina different light. _Remonstrance hav- 
ing been tried, with no avail, and as the re- 
lations of the Marquise with Sainte Croix 
were fast becoming notorious, he procured 
the issuance of a /ettre de cachet. Under it 
the Chevalier was arrested while in the very 
carriage of Madame de Brinvilliers. 

Of all the prisoners which the Bastille had 
held, or was destined to contain, it is doubt- 
ful whether any exceeded in utter depravity 
the Italian Exili. Italy, since the days of 
the Borgias, had been a perfect school of 
poisoning, but never had the practice become 


«“ No, a separate room is out of the | so widespread as toward the latter half 


| of the seventeenth century. 


That epoch 
witnessed the invention of the deadly liquid 
of Tofana, openly offered for sale as “ Manna 
of St. Nicholas of Bari.” The formula has 
been lost long since, but it is thought to have 
been a strong solution of arsenic. Tofana 
herself confessed its deadly work in over six 
hundred cases. In about the year 1659 it 
was that the “league of young wives with 
old husbands ”’ was Gciscovered, presided over 
by La Spara. 

Exili had been driven from Rome under 
the suspicion of being closely connected with 
that band of poisoners which under Innocent 


introduction should follow to Madame la ! X. are said to have caused the death of over 
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one hundred and fifty persons. The French 
authorities appear to have regarded him as 
altogether too dangerous an individual to be 
permitted to remain at large, for shortly after 
his arrival in Paris he was arrested under a 
lettre de cachet. He had been in the Bastille 
for nearly six months when Sainte Croix was 
committed. 


led to the assassination of the father of 
Madame de Brinvilliers. 

Immediately upon leaving the Bastille, 
Sainte Croix, in the name of his intendent, 
Martin de Breuille, leased a small apartment 
which he used as a laboratory. Here he 
was rejoined by Exili who was_ released 
shortly after. Whether the Marquis was an 
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THE BASTILLE, 


A year, later when Sainte Croix was re- 
leased, he knew everything that Exili could 
teach. The pupil was beginning to excel the 
master. 

The interrupted relations with Madame de 
Brinvilliers were resumed, this time with 
more caution. The peril of another of old 
d'Aubray’s /ettres de cachet was continually 
hanging over the lovers. Their extrava- 
gances soon resulted in the piling up of vast 
debts, payment of which was out of the 





question. Such were the motives which 


accomplice in the murder of his father-in-law 
has always remained somewhat of an open 
question. Presumptions, however, are strong- 
ly in his favor. His faults, and they were 
many, were those of the epoch of a la Val- 
liére or a de Montespan. Nothing indicates 
that there existed the deliberate and cold- 
blooded cruelty inherent in his wife. 

Lest there should be any possibility of 
failure, it was resolved to make certain ex- 
periments. Madame de Brinvilliers, who had 
always great respect for religion, at least in 








218 


The Green Bag. 





its outward manifestations, was in the habit 
of visiting the hospitals, bringing soups and 
cordials. It was noticed about this time, 
that a number of patients at the Hétel Dieu, 
in whom she took special interest, suddenly 
died. To her maid Frangoise Roussel she 
one day gave a slice of ham and some goose- 
berry preserves. Almost immediately the 
girl was seized with severe cramps, feeling, 
as she subsequently testified, “as though her 
heart had been pierced.” She recovered, 
however. 

When d’Aubray left Paris for his Chateau 
of Offemont for the purpose of transacting 
certain business relative to the estate, he was 


accompanied by his daughter. For eight 


months previous, she had been administering | 
of his wealth was unknown. 


in small doses the poison given her by Sainte 
Croix. 
Jana, as has been seen, a strong solution of 


This was in all probability, agua to- 


arsenic. 
victim’s constitution, an end which it appar- 
ently failed toaccomplish. Sainte Croix and 
the Marquise had become impatient, and it 
was resolved that the Civil Lieutenant should 
not return alive. The task proved surpris- 
ingly free from difficulty. On the second 
night after his arrival, he was attacked with 
terrific vomitings accompanied by frightful 
Madame la Marquise had prepared 
Offemont was an 


agony. 
the soup eaten at dinner. 
ideal spot for the commission of such a crime. 
« Situated,” as Dumas puts it, “in the centre 
of the forest of Aigue, at three or four 
leagues distance from Compiégne, the poison 
had already made such violent progress when 
succor came as to render the latter useless.” 
As a matter of fact when the physician ar- 
rived from Compiégne, his diagnosis revealed 
nothing more important than an attack of 
indigestion, and the patient was treated ac- 
cordingly. At the solicitation of the Mar- 
quise, anxious to complicate matters by a 
substitution of physicians, her father, a dying 





The design was to undermine the | 





man, was removed to Paris. Here, after 
lingering in agony a few days, he expired. 
As the victim was supposed to have died a 
natural death no autopsy was made. For 
the moment the crime remained undiscovered. 

Still, the result was not as satisfactory 
as had been expected. The larger part, 
in fact almost the entirety, of the paternal 
estate was bequeathed to the brothers of the 
Marquise. One was, as his father had been, 
a Civil Lieutenant, the other a Counsellor of 
In the place of one guardian, 
Such a state of af- 
Their deaths were 


Parliament. 
she had now found two. 
fairs was insufferable. 
determined on. 

All this time Sainte Croix was living a life 
of the greatest splendor, though the source 
The Chevalier 
was a man of a remarkable degree of bril- 
liancy, and few suspected that he followed the 
profession (if such it may be called) of a traf- 
ficker in poisons. One Jean Amelin, called 
La Chaussée, a lackey in his service, was se- 
lected as a fitting instrument with which to 
execute the crime. 

It is exceedingly unfortunate that there 
should exist a tendency to surround the 


| perpetrator of a great crime with a halo of 


romance. The community cherishes its illu- 
sions, and woe to the reckless historian who 
dares to present a Dick Turpin or a Claude 
Duval other than as the dashing gallant who 
courteously took from the rich what they 
could well afford to lose, who royally spent 
what was bravely taken, and who, after hav- 
ing fought against tremendous odds, was 
finally captured and put to a highly spectacu- 
lar death before an admiring assemblage. 
Posterity might have forgiven much had 
Sainte Croix been, as he is sometimes repre- 
sented, the true and faithful lover of the 
Marquise for whose sake the crimes had been 
committed. Nothing can be pardoned in the 
paid assassin, careful to exact the stipulated 
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fee for the performance of his deadly work. 
Such was the Chevalier. He was un- 
doubtedly beloved by the Marquise, so far at 
least as such a sensuist was capable of loving 


anyone. On several occasions she requested 

















would be difficult to find. Eight days only 
after the death of the elder brother, — the 
Civil Lieutenant,—on the 20th of June, 
1670, was a bond signed by Madame for 
the sum of thirty thousand livres. It cer- 
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THE GREAT CHATELET OF PARIS, 


from him poisons to be administered to 
her husband. These he gave her, probably 
fearing to refuse, and then was exceedingly 
careful to quietly present the aforesaid hus- 
band with an antidote,—lest in the future 
an obligation to marry the widow should 
arise. Truly the delicate humor of this situ- 
ation has seldom been paralleled. A more 
obliging lover and complaisant husband 





tainly cannot be said that the disciple of Exili 
was inclined to undervalue his services. 

La Chausée then left the employ of Sainte 
Croix, and three months afterwards entered 
that of the Counsellor d’Aubray. As the 
brothers lived together, opportunities for a 
double poisoning were not lacking. La 
Chausée was faithful to his employers. One 
day, while waiting at table, he put the poison 
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in a glass of wine and presented it to the Civil 
Lieutenant. The dose was so strong that 
the latter immediately perceived that the 
wine had been tampered with. Suspecting 
the truth, he arose from table crying, 
“ Brother, your valet is trying to poison me. 
Taste this!” La Chausée quickly seized the 
glass, saying that by mistake he had used one 
containing a few drops of medicine left by 
one of the servants who had been ill. As 
the lieutenant had drank but little of the mix- 
ture, the explanation was accepted. The inci- 
dent accordingly passed off without further 
comment, although the victim, we are in- 
formed, was slightly unwell. 

After this check, it was not deemed advis- 
able to make another effort in the near fu- 
ture, and three months were permitted to 
elapse. Finally, in April, 1670, while the 
brothers were passing the Easter vacation 
at Villequoy, in Beauce, La Chausée re- 
ceived instructions to administer another 
dose. This time it was determined to make 
sure, even at the expense of a number of 
lives. The treacherous valet accordingly 
placed the poison ina pigeon pie. After din- 
ner, three of the guests who had abstained 
from eating it suffered no harm. Seven who 
had partaken became ill. A peculiarity of 
the case is found in the fact that although 
these seven suffered greatly, the only deaths 
were those of the two brothers. The lieu- 
tenant, whose constitution may have been 
undermined by the poison already taken, ex- 
perienced frightful agony. He _ returned 
from Villequoy a dying man, and expired 
during the following June. Monsieur d’Au- 
bray, Counsellor, resisted the effects of the 
poison for a longer time. It is probable in- 
deed that La Chausée took occasion to ad- 
several other occasions. 


minister it on 


D’Aubray died at last in the midst of dread- 
tul suffering. 
So many deaths in one family, under such 





circumstances, naturally aroused suspicion, 
and an autopsy was held. The liver, stom- 
ach and intestines were found to present un- 
equivocal signs of poisoning, though the 
physicians were careful to add that it some- 
times happens that cacaemia produces the 
same effects. 

The grief of Madame de Brinvilliers was 
in appearance so sincere that she would have 
been the last person suspected. As for La 
Chausée, this bravo had managed affairs 
with so much address as to completely gain 
the good graces of his late master, who had 
even left him a small legacy. From Sainte 
Croix he received a hundred pistoles with 
promise of perpetual employment as confi- 
dential valet. 

Up to this point everything had been suc- 
cessful, though, looking at the matter from 
a critical standpoint, it cannot be said that 
the affair had been managed with any great 
degree of dexterity. The physician of the 
day had but slight smattering of toxicology, 
and was liable to be baffled by poisons 
which any tyro could now detect. The lov- 
ers were preparing to enjoy their hardly 
gained repose, when an event occurred, im- 
possible to have foreseen, which served to 
bring everything to light. This was no less 
than the sudden death of Sainte Croix. 

For some time previous to this decease, 
that soldier of fortune, as has been said, ap- 
pears to have regularly taken upon himself 
the career of a paid bravo. In all probabil- 
ity he was largely responsible for a number 
of mysterious deaths among the noblesse 
which shocked Paris about that time. The 
poudre de succession, or “ succession powder,” 
was an actuality as well as subject for jest. 

A client of Sainte Croix (if the expression 
may be pardoned) was one Reich de Penau- 
tier, a man of great influence at court. A\l- 
though subsequently acquitted when brought 
to trial, there are excellent grounds for be. 
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lieving that, in four instances at least, he 
availed himself of his friend’s scientific ac- 
quirements. The Sieur de Saint Laurent, in- 
cumbent of an office which Penautier greatly 
desired and afterwards obtained, died sud- 
denly under circumstances so peculiar as to 
warrant the holding of an autopsy. The 








mons from earth, the climax would scarcely 
have been. more dramatic. It was in the 
room in the Rue des Bernardins, rented upon - 
leaving the Bastille, that the end came. While 
engaged in preparing a poison of a high de- 
gree of virulence, the glass mask which he 
wore slipped from his face, and was smashed 





THE PALACE OF PARIS AS IT WAS IN THE SIXTEENTH CENTURY. THE CONCIERGERIE 
— THE PRISON OF THE PALACE — WAS SITUATED UNDER THE 
THREE ROUND TOWERS AT THE RIGHT. 


same conditions were found to exist as in 
the cases of the brothers d’Aubray. It is 
worthy of remark that the deceased had in 
his service one Georges, a dismissed valet 
of Sainte Croix. 

But the career of the Chevalier had now 
reached its close. Had Sainte Croix, Faust- 
like, actually disposed of his immortal soul, 
as was popularly believed at that time, and 
at the appointed hour had received his sum- 





toatoms. The Chevalier inhaled the noxious 
fumes, and fell to the floor a corpse." 


This is but one of the versions of the death of Sainte 
Croix. It is taken from the briefs for the prosecution 
in the trial of the Marquise, and the defendant appears 
to have conceded its truth, though the language is by 
no means clear. Messrs. Garanger and Vauthier, prose- 
cuting attorney and counsel respectively, in their brief 
against Penautier on the trial of the latter, assert that 
Sainte Croix died after a malady of five months caused 
by the same means. It is scarcely probable, however, 
that this is true. With five months at his disposal is it 
likely that the Chevalier would have allowed the com- 
promising documents to remain in existence? 
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Even now, it is highly probable that the | the removal of the seals. The same evening, 


truth would have remained undiscovered had 
the cupidity of La Chausée been less, and 
the self-control of the Marquise greater. 
As was the custom, seals were immediately 
placed upon the effects of the deceased. 
This was done on the thirtieth of July, 1672. 
La Chausée, thinking this an excellent op- 
portunity for enrichment, immediately made 
formal demand upon the officers having 
charge of the estate for various sums claimed 
to have been deposited with Sainte Croix. 
Among these were a certain hundred pistoles 
contained in a cloth bag kept in a particular 
cabinet — in all probability his fee for the 
poisoning of the brothers d’Aubray. He 
was told to wait until the seals were taken 
off, when, if he could prove ownership, the 
property would be rendered to him. The 
fact that so large an amount should be due 
to a mere lackey, even though he had been (as 
he asserted) seven years in the service of his 
master, naturally aroused comment. It was 
observed that, as a portion of that time, he 
evidently counted the period passed with the 
Counsellor d’Aubray. 

But if the conduct of La Chaussée pro- 
voked comment, that of the Marquise aroused 
positive suspicion. The rumor of the Cheva- 
lier’s death had been quickly spread abroad. 
Upon hearing the news, though it was then 
ten o’clock in the evening, she immediately 
rushed to the house of Commissioner Picard, 
who was charged with theaffaire Sainte Croix, 
and breathlessly demanded that a certain 
box, of which with its contents, she claimed 
to be the owner, should be delivered to her 
unopened. She was informed that the officer 
in question had retired for the evening, and 
could not be disturbed. On the next morn- 
ing, she sent a messenger who offered the 
Commissioner fifty louis, if he would deliver 
up the box. This was refused, and it was 
explained that nothing could be done before 





panic-stricken, she fled to London. After 
remaining there for but a few weeks, she 
went to Germany, and from thence to the 
Low Countries, finally taking refuge in a con- 
vent at Liége. 

On the eighth of August the seals were 
publicly removed. The Marquise appeared 


by counsel, and had the following declaration , 


inserted in the procés-verbal : : 

“Then appeared Alexandre Delamarre, 
procureur of Madame de Brinvilliers, who 
made formal declaration that, if in the said 
box (the ownership of which is claimed by 
his client) there is found a bond (ane prom- 
esse) signed by her, for the sum of thirty 
thousand livres, it is a document that has 
been obtained from her by surprise, and in 
case her signature should be found genuine, 
she gives notice of her intention to bring 
suit to have the instrument declared void. 
(C'est une pice qui a été surprise d’elle et 
contre laquelle en cas que sa signature soit 
veritable, elle étend se pourvotr pour la faire 
déclarer nulle.)” 

This formality having been completed, the 
officers proceeded to an examination of the 
Sainte Croix papers. Among the first dis- 
covered was a document entitled “ My con- 
fession.” As there then existed no positive 
suspicion-as to the Chevalier’s criminality, the 
paper was regarded as of too high a degree 
of privacy to permit of inspection, and under 
that unfortunate belief was burned unread. 

The insistance of the Marquise had served 
to arouse considerable curiosity as to the 
little box, and it was soon opened. The offi- 
cers found it filled with documents and sealed 
packages. The first examined was entitled 
“My Will.” In it Sainte Croix asked that 
box and contents be delivered to Madame 
de Brinvilliers. In case of her predecease, 
everything was to be burned unopened. At 
the end-were written these words, “ There is 
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a single package addressed to M. Penautier 
which should be given him.” 

The packages were opened, and found to 
contain poisons of various kinds. There 


The authorities now became aware of the 
fact that great crimes had been committed, 
though even with all this evidence at hand it 
was deemed best to proceed with great cau- 

















THE QUESTION EXTRAORDINARY, 


were also some thirty-six letters written to 
the deceased by the Marquise, together with 
two bonds, one of Madame de Brinvilliers, 
the other of the Sieur de Penautier. The 
first was for thirty thousand, the second for 
ten thousand livres. One corresponded in 
date to the death of d’Aubray, the other to 
that of Saint Laurent. 





tion. Both Penautier and Madame de Brin- 
villiers were of too high a rank to be lightly 
attacked. This objection, however, did not 
apply to La Chaussée. 

The widow of the Civil Lieutenant was a 
woman of great force of character. She had 
been greatly attached to her husband, and, 
convinced that there had been foul play, was 
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bent upon avenging his death. Upon her 
application a warrant was issued, and the valet 
was arrested. 

Upon his trial, had at the Chatelet, the 
judges were of the opinion that sufficient 
proofs of guilt had not been shown. In ac- 
cordance with the system then in force, he 
was condemned to the torture preliminary 
in order to extort evidence against himself. 
Knowing that if they could only endure the 
torment long enough without confessing, 
their subsequent acquittal was assured, crim- 
inals would very often undergo this ordeal 
without anything. That this 
avenue of escape might not be open to La 
Chaussée, the prosecutrix appealed. Her 
plea was sustained, and the appellate tribunal 
decreed “ Jean Amelin, called La Chaussée, 
proved and convicted of having poisoned the 
late Civil Lieutenant and the Counsellor. 
For this he is condemned to be broken on 
the wheel, first being put to the torture 
ordinary and extraordinary to force a revela- 
tion of his accomplices.” 

The torment selected was that of the boot, 
and the legs and feet of La Chaussée were 
crushed between planks. With half the al- 
lotted amount of pain yet uninflicted, the 
wretched valet gave way. Stretched on a 
mattress in the torture chamber, he made 
full confession. A short time afterward he 
suffered death on the Place de Gréve, as pre- 
scribed in the sentence. After having been 
bound to a wheel, his legs and arms were 
In this condition 


revealing 


broken with an iron bar. 
he received the coup de grace. 

Before proceeding further, it may be well 
to remark that Penautier was acquitted at his 
subsequent trial. He wasa man of too great 
utility to Prime Minister Colbert to permit of 
his conviction. As for Exili, he appears to 
have vanished from off the face of the earth. 
No trace of him was ever discovered. 

It was now the turn of the Marquise de 





As has been seen, she was in 
sanctuary at Liége. For Sainte Croix, dead, 
she had quickly consoled herself. One 
Théria, of whom but little is known, now oc- 
cupied first place in her affections. The task 
of arresting the criminal was assigned to 
Desgrais, one of the most skillful of the po- 
lice. Disguised as an abbé, he visited the 
Marquise, and succeeded in ingratiating him- 


Brinvilliers. 


self into her confidence to such an extent 
that she actually consented to accord him 
a rendezvous without the convent walls. 
Madame kept the appointment,—so did 
Desgrais,— and so, likewise, did a number of 
his agents. But little time was wasted in 
love-making. The Marquise was seized and 
immediately placed in a closed carriage. 
Desgrais returned to the convent, and ob- 
taining access to her room took possession 
of all private papers. 

Rarely, indeed, can a criminal be found 
who is able to refrain from disclosing his 
crime, either in whole or in part. Once 
committed, there seems to be an_ uncon- 
trollable impulse to talk. It would be an 
exceedingly interesting task to endeavor to 
compute the percentage of cases where the 
offender was brought to justice solely be- 
cause of his own statements. Sainte Croix 
wrote a confession of his crimes— the Mar- 
quise did the same. This interesting docu- 
ment, found among her papers, began with 
the words, “ I confess myself to God and to 
you, my father.” It told of the poisoning of 
her father and brothers, of an attempt upon 
the life of her sister, and of numerous other 
crimes. 

Upon her arrival at Paris she was imme- 
diately placed in the Conciergerie, and her 
trial began. Of the numerous witnesses pro- 
duced by the prosecution, one only need be 
considered. The talkative tendency just re- 
ferred to is well illustrated thereby. The 
woman Huet testified that one day having 
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dined with the prisoner, the latter after dinner 
showed her a small box, filled with a powder, 
saying laughingly, “There is the means of 
taking vengeance on one’s enemies.” Per- 
ceiving that she had gone too far, the Mar- 
quise exclaimed, “ What have I told you? 
Do not say anything about it to any one!” 





to those made in the confessional. The pa- 
per (this according to the testimony of the 
Marquise) was written while suffering from 
delirium, the result of a fever. The direc- 
tions of Sainte Croix relative to the box 
found in his rooms, offered no ground of 
suspicion against her. They were written 
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THE TORTURE OF THE BOOT AS APPLIED AT THE PRISON OF THE GREAT 
CHATELET, IN PARIS, IN 1777. 


The Original Print is in the Collection Hennin. 


Although an American or English lawyer 
of to-day would shudder at the huge mass of 
hearsay evidence introduced, the trial seems 
to have been impartially conducted, and the 
Marquise fairly convicted. 

Maitre Nivelle, her counsel, one of the 
leaders of the Paris bar, presented a strong 
brief in favor of his client. The admissions 
of guilt, he urged, should never have been 
received in evidence. They were analogous 





before the Chevalier entered the Bastille, and 
consequently before he placed the poisons in 
the box. Penautier was clearly the party to 
whom, by the subsequent postscript, the 
poisons were to be delivered. The first por- 
tion of the Chevalier’s will related only to 
the letters which Madame de Brinvilliers 
had sent him. Her flight was the result 
of an attempt to avoid certain creditors, 
who were unduly pressing their claims. 
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Such, in brief, was the argument for the 
defense. 

On the sixteenth of July, 1676, the Court 
of Parliament rendered its decision, finding 
guilty “la dame Marie Marguerite d’Aubray, 
wife of the Sieur Marquis de Brinvilliers.” 
She was condemned : 

“To make amende honorable before the 
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having been done, she will be conducted and 
taken in the said tumbril to the Place de 
Gréve, to there have her head cut off upon 
a scaffold, which for that purpose will be 
raised in the said place. Her body will be 
burnt, and her ashes scattered to the winds. 
She will first be put to the torture ordinary 
and extraordinary for the purpose of extort- 





DEMONS APPLYING THE TORTURE OF THE WHEEL. 


principal gate of the Church of Paris, whither 
she would be led in a tumbril, feet bare, 
a halter around her neck, holding in her 
hands a lighted torch of the weight of two 
pounds, and there, while on her knees, to 
declare that wickedly and in revenge and to 
obtain their property, she had caused her 
father and her two brothers to be poisoned, 
as well as attempted the life of her sister, 
now dead, of which she repents and asks par- 
don of God, the King and of Justice. This 





ing from her the names of her accomplices. 
She is declared attainted and incapable of 
succeeding to the property of the said 
father, brothers and sister from the day of 
the said crimes by her committed. All her 
goods are confiscated. From them, as well 
as from property not subject to confiscation, 
there will first be taken the sum of four 
thousand livres fine for the King, five hun- 
dred livres for masses for the repose of the 
souls of the said departed, her father, 
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brothers, and sister, in the Chapel of the 
Conciergerie at the Palais, ten thousand 
livres damages for the said Mangot? and all 
the costs, even those assessed against the 
said Amelin called La Chaussée.” 

It certainly cannot be said that the ancient 
tribunals of France did not render sweeping 
decisions. We have now passed beyond the 
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with profound attention, exhibiting not the 
slightest sign of weakness. When the offi- 
cer had finished, — “ Monsieur, will you have 
the goodness to read it again? My attention 
was so attracted by the portion relating to 
the tumbril that I fear the rest escaped me.” 

The executioner then prepared her for the 
torture, which, it will be remembered, was 
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THE WATER TORTURE. 


stage when it was possible to witness a single 
court administering civil and criminal law 
at one and the same time, and in one and 
the same case. In so far as the charge of 
attempting to murder her sister is concerned, 
the conviction of Madame de Brinvilliers 
seems to have been based largely upon her 
own confession. 

To the reading of this decree in her prison 
at the Conciergerie, the Marquise listened 


1 Widow of the Civil Lieutenant. 





, 


both the “ ordinary’ 
The form employed was that of “water.” 
For the ordinary, the victim, after having 
been disrobed, was stretched across a small 
trestle of the height of about two and a half 
feet. Legs and arms were fastened to the 
floor or wall, with ropes drawn tight, so that 
the entire body described a half circle, al- 
most as though it were stretched on the rim 
of a wheel. Water was then poured down 
the throat through a funnel. Five quarts 


and “ extraordinary.” 
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was the amount usually administered for the 
question “ ordinary,’ ten for the “ extraordi- 


nary.” During the latter, a trestle of three 
and a half feet was substituted. - 


This torture the Marquise endured with 
the utmost resolution. Upon observing 
three barrels containing the water, “ Surely, 
that is for the purpose of drowning me,” she 
said, “for nobody expects that a person of 
my size is going to drink all that.” 

The officers in charge of the proceeding 
vainly endeavored to obtain from her the 
names of her accomplices, as well as the an- 
tidotes to the poisons employed. To the 
first she answered that there were none. To 
the second, that she had heard Sainte Croix 
say that, if a glass of milk were taken imme- 
diately after the administering of the poison, 
no ill effects would be experienced. Beyond 
that, she knew nothing. In all probability, 
these answers were true. The crime was not 
one which necessitated the employment of 
many individuals in its commission, and it is 
scarcely probable that the Chevalier en- 
trusted to his mistress many of the secrets 
of his mysterious profession. 

Desgrais, on horseback, followed the pro- 
cession to the scaffold. Observing him, 
she requested that the executioner take up 
a position between them, “so that I shall not 
be compelled to look at that scoundrel who 
captured me.” “On the scaffold,” writes 





Madame de Sevigné, ‘‘she was kept waiting 
for a quarter of an hour, while the execu- 
tioner made the final preparations, a needless 
piece of cruelty, over which there arose a 
great murmur. The next day there were 
those that sought her bones as precious 
relics, for the people said that she was a 
saint.” 

The death of the criminals by no means 
ended the matter. Ugly rumors were afloat 
that would not down. Too many expectant 
heirs by far, too many young wives, had 
recently seen their secret hopes realized. 
The Chambre Ardente ' appears to have been 
a cross between Inquisition and Star Cham- 
ber. To this tribunal extraordinary did 
Louis XIV. entrust the mission of laying 
bare these secret crimes of the French xo- 
blesse. Sainte Croix was no ordinary dealer 
in poisons, and his clients were numbered 
among the aristocracy. Disclosures followed 
thick and fast. After such persons as the 
Princess Louise of Savoy, the Duchesse de 
Bouillon, niece of Mazarin, the Comtesse de 
Soissons, mother of Prince Eugéne, and the 
Maréchal de Luxembourg, had been exam- 
ined, the matter was deemed to have gone 
quite far enough. Too many of the high- 
born of France were becoming involved, 
and the investigation was accordingly dis- 
continued. 


* Fiery Chamber. 





HUMORS OF THE ENGLISH JURY BOX. 


By LAWRENCE IRWELL. 


N “Twelfth Night,” Sir Toby says: 
| «“ There have been Grand Jurymen before 
Noah was a sailor,” and although we do not 
know upon what authority he made this re- 
markable assertion, I have no hesitation in 
guaranteeing that in the event of a jury having 





been empanelled on the Ark, upon the list 
being read over, one or more of the gentlemen 
summoned asked to be excused. The habit has 
so become an essential part of every desirable 
juror’s make-up as to suggest that it must have 
been handed down from time immemorial. 
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To every rule there is an exception ; and 
I suppose there are satisfactory jurors, who 
joyfully look forward to the happy day when 
they will be called upon to do their duty to 
the State, and to justify the assertion put 
forward by the authors of the Magna Charta 
who insisted so positively that juries were 
the bulwark of the people’s liberty. 

Such a person was a certain Louis Ellis, 
who answered “ Here” when the roll was 
called at a City of London Court a couple of 
years ago. Twice was the roll of fourteen 
names read out, and twice did the fourteen 
items of the bulwark answer to their names, 
though not all so pleasantly as did Louis 
Ellis. Once again was the list recited, while 
the fourteen wondered, as indeed did the 
reader, and well he might, for thirteen men 
answered to fourteen surnames, and “ con- 
tempt ’’ seemed rampant. 

Eventually it was discovered that Louis 
Ellis was.a woman, and a justly enraged 
woman, too, when told that her name was 
not “Louis Ellis,” and that her services 
were not required. Said the fair jury-woman 
to the officer: “ You said, ‘ Does Louis Ellis 
live here?’ and I answered ‘ Yes,’ and you 
handed me the paper.” And when the offi- 
cer, having got all the worst of the encounter, 
repeated that she need not stay, she retorted : 
« Oh, don’t think I want to serve. I’ve been 
blessing this job of having to come here and 
waste my time, instead of cooking my hus- 
band’s dinner!” And yet from the charac- 
ter of the protestations one is disposed to 
think that the lady was a little disappointed 
at not being allowed to serve. 

In the City of London Court, a court for 
the trial of unimportant cases involving small 
sums of money,—the pleas for exemption 
have become so numerous that it is difficult 
to secure a jury, and laughter often fills the 
court when the various excuses are heard. 
Once, upon a name being called, a fellow 





juror replied with the following “ Irishism”’ : 
“He’s living in the same house as I am. 
He’s been dead about a year.” “ That’s not 
true,’ added another voice, “he’s in the 
lunatic asylum. Wouldn’t he like to be 
here !”(Sometimes, alas, we fear that he is.) 
An unusual plea for exemption from jury 
service was made some fifteen years ago at 
the Old Bailey, when a juror pathetically be- 
seeched the presiding judge (the Common 
Sergeant) to excuse him because he weighed 
twenty-three stone (322 pounds), and could 
not possibly get through the door into the 
jury-box. In complying with the request the 
judge remarked: “It is a weighty reason.” 
The same might have been said by the judge 
who allowed the juror to be exempt from ser- 
vice on the ground that he was very anxious 
to attend a funeral. The feelings of the 
judge when he learned after granting the re- 
quest that the applicant was an undertaker, 
can be left to the imagination of the reader. 
“ Well, I don’t intend to sign the verdict,” 
said a juror at an inquest. And turning to 
the coroner, he added : “ Can’t you give me 
a day’s shooting ?” And then, apropos of the 
official salary: “If I was paid ten pounds 
a week, I’d ’ave some good ’unting’ for my 
friends, I would.” It is with pleasant interludes 
such as this that the dull round of a coroner’s 
existence is enlivened in England. He must 
be either a physician or a lawyer (solicitor), 
and asa rule, outside the large cities, his pro- 
fessional work is small. In the higher courts 
the jurymen (this word in Great Britain is 
more common than “ jurors”) are usually re- 
quired to reserve their energies for the ver- 
dict, although it is true that in the celebrated 
baccarat case a juror who insisted upon exam- 
ining the then Prince of Wales extracted from 
the royal witness some valuable testimony. 
The great desire of “the gentlemen of the 
jury” to pose as humorists is always ap- 
parent, and in addition, unconscious humor 
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is ever present in the verdicts of coroner’s 
courts. The following are examples of what 
one would call “second nature”: “ We find 
that the child was strangled, but we are not 
satisfied whether it lived or not’’; “ We are 
unanimously of the opinion that death was 
due to natural causes, accelerated by the ac- 
cident,” — ‘death was due to heart failure 
arising from congestion of the lungs, acted 
upon by the bite,” —the case had a dog in 
it. I believe it required twelve Warwick- 
shire jurors to return the monumental ver- 
dict of “We find the accused not guilty, but 
we should like the court to reprimand him.” 
Whether the sons of Warwick were influ- 
enced by the words “ Sweet mercy is nobil- 
ity’s true badge,’ or whether they bore in 
mind the Cowperian line, “ Mercy to him that 
shows it is the rule,” and determined to do 
their duty, and at the same time provide for 
the future, who can say ? 

I have heard it related, how truly I cannot 
tell, that in an undefended case the foreman 
of the jury returned to the court-room with 
his colleagues and informed the judge that, 
although they were eleven to one, the pros- 
pects of their all coming to. an absolute 
agreement was remote, as one man obstin- 
ately refused to agree with the other eleven. 
Perhaps he had in mind Pope’s lines — 

“ The hungry judges soon the sentence sign, 

And wretches hang, that jurymen may dine,” 
and did not wish their sense to be applied to 
the panel of which he was so prominent a 
member. The judge, annoyed that any- 
one could so obstinately refuse to deal out 
justice, addressing himself to the juror, went 
over the case, point by point, with elaborate 
care, finally demanding how he could refuse 
to find a verdict of guilty in so obvious a 
case. Then a voice piped forth: “ That’s 
exactly, my lord, what I’ve been trying to 
persuade the other eleven.”’ 





That the Erin Isle is keeping up its repu- 
tation is evident from a case tried in the 


Dublin Recorder’s Court last year. The 
Recorder, after explaining the law, said: 
“Gentlemen of the jury, you will acquit 
the prisoners.” (This term is used in Great 
Britain in place of “accused.” ) The issue- 
paper was then presented to the foreman of 
the jury who signed and returned it ; where- 
upon the Recorder, as a matter of form, en- 
quired : “Gentlemen, you find the prisoner 
not guilty?” “No sir,” replied the foreman 
promptly, “we find him ‘guilty.’” “ Surely 
not,” remarked the Recorder, “I said ‘Gen- 
tleman, acquit the prisoners.” “J thought 
calmly answered the 
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you satd, ‘convict, 
leader of the twelve important men. 

A sympathetic London jury, some years 
ago, found a prisoner guilty, but recom- 
mended him to mercy, saying that if the 
judge would suspend sentence they would 
send the malefactor, who was a foreigner, 
back to his native land: and what is more, 
they kept their word, even seeing the man 
safely aboard the steamer. Another London 
jury, whose eyes were filled with “ the tear of 
sympathy, the milk of human kindness”’ to 
such an extent that they were absolutely 
blinded, emulated the generous treatment 
meted out by their brethren referred to 
above, by bringing in a verdict of not guilty, 
in a case of pocket-picking, and having done 
so, presented the accused with twelve shil- 
lings subscribed by themselves. It was an 
unpleasant moment for these jurors when 
the judge, after the verdict had been an- 
nounced, blandly remarked: “I may now 
tell you, gentlemen, that this man has been 
convicted many times.” 

No wonder that the compilers of Magna 
Charta insisted on the fact that juries are 
the bulwarks of the people’s liberty — of 
some people’s. 
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A LAWYER’S STUDIES IN BIBLICAL LAW. 


THE POWERS OF THE PATRIARCH. 


By Davip WERNER AMRAM. 


HE patriarch had a two-fold legal status, 
he controlled the internal affairs of the 
family and represented it before the outer 
world. As was indicated in the article on 
“The Patriarchal System,” the heads of the 
houses in their capacity as representatives of 
the family met in their councils and gradually 
built up a system of public law, which largely 
helped to undermine their own ancient pre- 
rogatives. Weare not at present concerned 
with the Jewish public law, our interest be- 
ing confined to consideration of the status of 
the patriarch as the head of the family in 
the exercise of his powers over its members. 
Originally his power rested on might, and 
was uncontrolled and unrestricted. Its ab- 
soluteness is best illustrated by the fact that 
the patriarch exercised the right of life and 
death over his children. When Abraham 
attempted to sacrifice Isaac (Genesis xx, 2), 
and when Jephthah actually sacrificed his 
daughter (Judges xi, 30—40), neither the con- 
temporaries of the actors in these family 
dramas, nor the chroniclers who record them, 
see anything illegal or immoral in their acts. 
When Reuben on leaving his two children as 
pledges with his father says to him (Genesis 
xlii, 37), “ Slay my two sons if I bring him 
(Benjamin) not to thee,” and when Judah, 
upon receiving a report of his daughter-in- 
law Tamar’s supposed immorality, said 
(Genesis xxxviii, 24), “ Bring her forth and 
let her be burnt,” they were simply exercis- 
ing the powers of the patriarchs in dealing 
with members of their family. ; 
The recognition of the sacredness of hu- 
man life has arisen among men not by reason 
of any innate moral sense which condemns 





murder, but because of the active and per- 
sistent objections the people had to being 
killed. The legal and social convention, now 
generally recognized, that murder is wrong, 
grew out of the instinct of self-preservation 
which prompted men to spare life, when, by 
so doing, they improved the prospect of hav- 
ing their own lives spared. In the early 
patriarchal days “ Thou shalt not kill” really 
meant “thou shalt not kill the member of 
another family,” because the legal conse- 
quences of murder were visited on the mur- 
derer only when the victim of his crime was 
a person who was not under his fofestas. 
Eventually public policy which restricted the 
right to kill as between members of different 
families, checked the power of the patriarch 
over members of his own family. Other 
factors contributed to this result. Although 
we find that Isaac was entirely willing to be 
made a sacrifice at his father’s request, it can 
be readily understood that grown and bearded 
men, with families of their own, would not 
tamely submit to the uncontrolled exercise 
of such vital power by their father over them, 
and in the Mosaic age the law had progressed 
so far that the life of the child had become as 
sacred as that of the father. The last stage 
of the exercise of this power was the offering 
of the child as a sacrifice to the Deity. This 
remnant of the old unrestricted power was 
preserved by ecclesiastical sanction. As 
long as the priesthood considered human 
sacrifices acceptable to the Deity, a justifica- 
tion still remained for the exercise of this 
ancient patriarchal right, but after the Levi- 
tical code had pronounced the law (Leviticus 
xviii, 21) “ Thou shalt not let any of thy 
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seed pass through the fire to Moloch,” and 
attached the penalty of death to breach of 
this law (Leviticus xxii, 2), and when the 
Deuteronomic code extended this prohibition 
to other gods beside Moloch (Deuteronomy 
xii, 31), this practice was doomed, and al- 
though it was followed for many years there- 


after, it no longer had the sanction of the 


law. Later instances of the exercise of this 
right were the sacrifice of the sons of the 
King Ahas (2 Kings xvi, 3) and of King 


Menasseh (2 Kings xxi, 6) and the general | 


prevalence of this practice among the people 
in the time of the corrupt and idolatrous 


King Hoshea (2 Kings xvii, 17), but the | 


chronicler in reporting all of these cases 


strongly condemned them. After idolatry 


fathers (Nehemiah v, 5). In those cases in 
which the daughters, though married, re- 
mained in the house of their father, they 
were still under his control rather than under 
that of their husband; thus we find Laban 
saying to Jacob, his son-in-law, referring to 
the wives and the children and the cattle of 
Jacob (Genesis xxxi, 43), ‘‘ These daughters 


| are my daughters, and these children are my 


had been entirely rooted out of Israel, this | 


practice entirely disappeared. 

Having observed that the supreme power 
of life and death was the 
find in the Biblical records evidences of the 
exercise of lesser powers over his wives and 


children. 


constitutional | 
right of the patriarch, we are prepared to | 


In the legend of the Garden of | 


Eden, ancient tradition emphasizes the sub- | 
jection of woman “ Thy desire shall be unto | 
| unlikely that we have survivals of a matriar- 


thy husband, and he shall rule over thee”’ 
(Genesis iii, 16). Originally she had no 
rights that the husband was bound to re- 
spect ; she became his wife either by being 


stolen or purchased ; and she could be dis- | 


missed by him or sold at his pleasure (Ex- 
odus xxi, 8; Deuteronomy xxiv, 1). 

Public law gradually modified the patri- 
archal power, and the evolution of her status 
from a mere chattel to a perfect legal person 
will be the subject of the next article. 

The children of the patriarch were likewise 
salable property. It was common for the 
father to sell his daughter as a wife or asa 
bondwoman, and even as late as the days of 
Nehemiah, sons and daughters were sold as 
servants because of the destitution of their 





children ;” “these cattle are my cattle; and 
all that thou seest is mine.’ Indeed, Jacob 
left Laban’s house clandestinely because he 
feared that his wives would be taken from 
him (Genesis xxxi, 31). 

A similar exercise of power is found in 
the case of Samson, whose father-in-law gave 
Samson’s wife to another, and upon Samson’s 
return, met his indignation by saying with 
great simplicity (Judges xv, 2), “I verily 
thought that thou hadst utterly hated her, 
therefore I gave her to thy companion ; is 
not her younger sister fairer than she? Take 
her, I pray thee, instead of her.” The same 
thing is recorded of King Saul, who, after 
marrying his daughter Michal to David, 
took her from him and gave her to Paltiel (1 
Samuel xxv, 44). In these cases it is not 


chal state of society in which kinship was 
reckoned through the females. 

The patriarch not only gave his daughter 
in marriage, but he also found wives for his 
sons (Exodus xxi, 9; Genesis xxiv, 3-4). 
All of these powers were gradually modified, 
and eventually destroyed under the influence 
of more enlightened public opinion as ex- 
pressed in the Mosaic codes. The disinte- 
gration of the patriarchal power reached its 
climax in the Mosaic codes. In Esau’s mar- 


| riage with Judith the Hittite woman against 
| his parent’s wish, we have an indication of 


the weakening of the patriarchal power. We 
see a son rebelling against the patriarchal 
authority (Genesis xxvi, 35). The family of 
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Jacob was in a condition partly of depen- 
dence and partly of independence. Reuben, 
although still a member of Jacob’s family, 
had his own family over whom he exercised 
the patriarchal power, even, as we have seen, 
offering his sons to be killed upon his default 
in bringing back Benjamin to his father. The 
sons of Jacob rebelled against their father’s 
wishes, and killed the men of Shechem on 
account of the insult to their family by the 
violation of Dinah (Genesis xxx, 4). 

The last act of authority of the patriarch 
was the apportionment of the inheritance 
among his children, and the appointment of 
his successor as the head of the family. In 
both these cases his will was law until, in 





the one case the Mosaic legislation, and in the | 


other the progress of time, put an end to 
his arbitrary power and substituted public 
law. 

The rights of the members of the family 
against the patriarch were acquired only after 
a long struggle under the spur of the instinct 
of self-preservation, aided and- strengthened 
by the influences of religion and more en- 
lightened notions of public policy and human 
rights. 
the patriarchal authority had any natural 
right to life or to liberty, but simply because 
they were enabled, in the course of time, to 
compel their master to make unwilling con- 
cessions to them. The Mosaic law takes a 
high position in these matters, and its prin- 
ciples which find their culmination in such 
perfect moral maxims as “ Thou shalt love 
the stranger,” and “Thou shalt love thy 
neighbor as thyself,” destroyed the old system 
by the gradual insinuation of its higher ideals 
among the people, through prophets, and 
elders, and priests. The Mosiac laws repre- 
sent the struggle that took place between 


It was not because those subject to | 





the conservatism of inherited ideas and the 
elements of the new times. They record 
the victory of a higher morality. The laws 
recorded among the Biblical traditions and in 
the Mosaic codes followed a process of evo- 
lutionary development. The Bible can never 
be understood if the Biblical laws are pre- 
sumed to be a complete system given to the 
people at one and the same time, without 
antecedent history or subsequent develop- 
ment. The Bible itself contains ample evi- 
dence of the fact that it is the result of cen- 
turies of growth, and that these laws are so 
many links in a chain of legal and social 
development which began in the darkness of 
the prehistoric times, and has continued un- 
interruptedly, broadening with the life of the 
people and growing more refined and more 
complex. 

Nor is it easy to determine the chrono- 
logical succession of the Biblical laws. The 
mere fact that a law appears in Genesis by 
no means proves that it is anterior in time 
to one in Deuteronomy. The literary divi- 
sions of the books of the Bible are of practi- 
cally no value in determining the chronologi- 
cal sequence of their contents. The old 
chronologies, like all Sunday-school methods 
of reading the Bible, must give way to ra- 
tional, historical and critical study. The 
letter is no longer sacred, and the Biblical 
records, therefore, must be subjected to the 
canons of criticism that govern the study of 
all ancient literature. The rabbis of the 
Talmud recognized and admitted the fact 
that matters which were chronologically an- 
terior to others were so recorded in the Bible 
that they seemingly were of a later date, and 
they formulated the maxim that the present 
place of any particular matter in the Biblical 
books is not conclusive evidence of its date. 
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FLEET MARRIAGES. 


By VINCENT VAN MarTER BEEDE. 


“IN walking along the street, in my youth, 

| on the side next to the prison,” wrote 
Thomas Pennant, in his “ History of Lon- 
don,” 1790, “I have often been tempted by 
the question, ‘ Sir, will you be pleased to 
walk in and be married?’ Along this most 
lawless space was hung up the frequent sign 
of a male and a female head conjoined, with 
‘Marriages performed within’ written be- 
neath. A dirty fellow invited you in. The 
parson was seen walking before his shop: a 
squalid profligate figure, clad in a tattered 
plaid nightgown, with a fiery face, and ready 
to couple you for a dram of gin or roll of 
tobacco. Our great chancellor, Lord Hard- 
wicke, put these demons to flight, and saved 
thousands from the misery and disgrace 
which would be entailed by these extempo- 
rary thoughtless unions.” 

So the illustrious “ Highway of Letters” 
had come to this! Strange indeed that 
«. . , here where the Fleet once tripped 

In its ditch to the drumlie Thames ;” 
where the old Tabard Inn sheltered the 
Canterbury Pilgrims; where Wynkyn de 
Worde printed strictly hand-made editions ; 
where Ben Jonson breathed out classical 
allusions ; where Hogarth sketched scenes 
from Bridewell; where “ Punch” was estab- 
lished ; where Douglas Jerrold laid the scene 
of his comedy, “ Doves in a Cage,” and where 
is the working-world of John Davidson’s jour- 
nalists who speak in “ Eclogues ;”—strange 
that here, of all places, clandestine marriages 
should have been contracted for over seventy 
years at the rate of at least nine thousand a 
year ! 

Let it not be supposed that Fleet mar- 


riages were illegal. Far from it. 








That they | 


were in the worst possible taste cannot be | 


denied. Although a marriage, to be fully 
approved by the sober-minded, must have 
taken place in the presence of a priest and 
two witnesses, yet even the common law 
uniting of man and wife, with only witnesses 


| present, could not be annulled by the 


Ecclesiastical Court, and was legalized in the 
twelfth year of Charles II’s reign. So far as 
can be gathered, Fleet marriages 
“inaugurated” —-as American newspapers 
would say — by one George Lester, a debtor 
in Fleet Prison, married by the chaplain of 
that institution to “a woman of fortune, 
Mistress Babbington.” Little did Master 
Lester realize what a vast succession of mar- 
riages he was “ husbanding!” Clandestine 
wedlock was cheap and convenient. Festi- 
vals, settlements, presents, “drum and fid- 
dle,” and fees of priest and clerk brought the 
outlay well up in the pounds sterling, and bann 
publishing was a tedious business. Then, too, 
there were important personal considerations. 

The “rules” or boundaries of the Fleet 
contained many worse than “ fox-hunting”’ 
parsons. In the reign of Queen Anne there 
was among the clergy a “conspicuous 
minority ” of “ unworthy vessels.” Hogarth 
has pictured some of them in a familiar 
punch-bowl scene. With insatiable thirst 
and small purses the Fleet parsons jealously 
noted the increasing marital duties of the 
prison chaplain, and resolved to take away as 
much of his business as possible. Hence the 
scramble for would-be-weds which ended in a 
grand climax only with the Hardwicke Act. 

Farringdon Street, along which “ the river 
of wells,” 
“ With disemboguing streams 

[Rolled] its large tribute of dead dogs to 

Thames,” 


were 
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Marylebone Lane, Brook Street, were 
infested with “ plyers”’ — so called — compar- 
able to those music hall “ rooters ” on Coney 
Island, who vociferously insist on immediate 
patronage. The Fleet plyers did not hesi- 
tate to “ press ” the right sort of victim into a 
hasty marriage. The parson performed his 
rite in a barber’s shop, a coffee-house or a 
chapel, according to the size of the fee. This 
sum was usually shared by the landlord of 
the marriage-house,—who was often the 
manager of a prosperous marriage syndicate, 
—by the parson, by the plyer, and by the 
witnesses, who were often pot-boys and 
barmaids. The marriage was registered in 
a large book and also in the parson’s private 
memorandum— his daybook, as it were. 
When it was advisable for an entry to be 
ante-dated there was an extra charge, as 
there was for a handsomely engraved cer- 
tificate. The ordinary fee was five shillings, 
but beaux and flush sailors were not miserly 
with their guineas. It was not always a 
genuine parson who put on bands and robe ; 
but here is the half-repentant entry of a 
famous Fleet parson, dated 1736: 

“Give to every man his due, and learn ye 
way of Truth. This advice cannot be taken 
by those that are concerned in ye Fleet Mar- 
riages ; not so much as ye Priest can do ye 
thing yt is just and right there, unless he 
designes to starve. For by lying, bullying 
and swearing, to extort money from the silly 
and unwary people, you advance your busi- 
ness and gets ye pelf, which always wastes 
like snow in sun shiney day. 

“ The fear of the Lord is the beginning of 
wisdom, The marrying in the Fleet is the 
beginning of eternal woe. 

“Tf a clerk or plyer tells a lie, you must 
vouch it to be as true as ye Gospel; and if 
disputed, you must affirm with an oath to ye 
truth of a downright damnable falsehood — 
Virtus laudatur alget.” 





The writer, the Reverend Walter Wyatt, 
got “ye pelf”’ to the amount of £700 a year, 
equal to $12,500 nowadays. 

Fifty or sixty couples a week was a fair 
average for a Fleet parson, but many of the 
notable clerics read the service to one hun- 
dred and fifty couples in the same time. 
There is a record of at least one parson who 
found it advisable to hire a curate to sub- 
marry for him. Sundays, Tuesdays and 
Saturdays were crowded days on the Fleet — 
and by days is meant any hour that the clock 
might strike. “The Clark Basset” con- 
trolled a number of parsons and chapel-rooms, 
made 4200 a year, and bribed the collector 
for the Queen’s taxes. John Mottram, par- 
son, kept nine registers at different houses. 
One of the registers contained twenty-two 
hundred entries. A lusty coal-heaver did a 
smashing business as plyer in front of the 
Lord Mayor’s chapel. 

These rhymes appeared in 1731: 


“THE MORNING WALK.” 


“Where lead my wand’ring footsteps now ? 
The Fleet 
Presents her tatter’d sons in luxury’s cause : 
Her venerable Crape and scarlet Cheeks, 
With nose of purple hue, high eminent, 
And squinting, leering looks, now strike the 


eye. 
B—sh—p of Hell, once in the precincts 
called, 
Renown’d for making thoughtless Contracts, 
here 


He reign’d in bloated, reeling majesty, 
And pass’d in Sottishness and Smoke his 
time. 


* * * * * 


Here Cleric grave from Oxford ready stands 
Obsequious to conclude the Gordian knot, 
Entwin’d beyond all dissolution sure ; 

A Reg’lar this from*Cambridge ; both alike 
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In artful Strategem to tye the noose, 
While women ‘ Do you want the Parson?’ 


” 


cry. 


“ Yesterday,” said Zhe Old Whig of 
April 14, 1737, “Parson Gaynham, near 
eighty years of age, very remarkable for hav- 
ing coupled thirty-six thousand persons in the 
Liberty of the Fleet, was himself married in 
the same Liberty to his servant-maid, who 
has lived with him upwards of fourteen years.” 

Reed’s Weekly Journal, June 25, 1737, 
contained this item : 

“ Monday last the wry-neck’d Parson of 
the Fleet (who by his own Books, as it ap- 
peared at Christmas last, had married thirty- 
six thousand persons), was attacked at his 
Majesty’s suit and carried to Wood Street 
Compter for £200, being the penalty for 
giving certificates of Marriages that are not 
stampt with a §s. stamp, according to Act of 
Parliament.” . 

“The Hand and Pen” barber’s shop was 
a favorite chapel of Gaynham’s. The follow- 
ing lines, written in his day, tell of him and 
other Fleet prelates of lesser degree : 


“Long has old Gaynham with applause 
Obeyed his Master’s cursed Laws, 
Readily practis’d every Vice, 

And equal’d e’en the Devil for device. 
His faithful Services such favor gain’d, 
That he first Bishop was of Hell ordain’d, 
Dan Wigmore rose next in degree, 

And he obtained the Deanery. 

Ned Ashwell then came into grace, 
And he supplied th’ Archdeacon’s place. 
But as the Devil, when his ends 

Are served, he leaves his truest friends, 
So fared it with this wretched three, 
Who lost their Lives and Dignity.” 


Brought to trial, the sulphurous bishop 
was asked why he could not recollect the 
names of certain persons whom he had united. 





“Why, I have married two thousand 
couples since then,” was his indignant reply. 

There was not always honor among mar- 
riage agents of the Fleet. On witness of a 
plyer, a parson was convicted of forty-three 
perjured oaths, and fined one shilling per 
oath ; but the plyer, much to his disappoint- 
ment, received nothing for his pains. 

The Reverend John Flood, who saved 
money by having his mistress “ ply ” for him, 
and died in the middle of a wedding, wrote 
in his memorandum : 


“TI have liv’d so long I am weary of living, 
I wish I was dead and my sins forgiven : 
Then I am sure to go to heaven, 
Although I liv’d at sixes and sevens.” 


The following entries from Fleet registers 
and memoranda tell their own story : 

“ Sepr 29 1736, John Bennett Turner of 
St. Clement Danes and Barbara Munden 
Batchr and Spr. 

“He a little old man about 60 years of 
age and very effeminate in his voice. Domi 
Silk Clark.” 

“N. B. they had lived together 4 years as 
man and wife ; they were so vile as to ask for 
a certifycate to be antidated.” 

“N. B. the person belonging to ye house 
aloud me only 2s. out of 8s.” 

“Had a noise for foure hours about the 
money.” 

“N. B. Stole a silver spoon.” 

«« Stole my cloathes brush.” 

“Her eyes very black, and he beat about 
ye face very much.” 

One marriage “was to be secret for a 
month.” 

“Oct. 3d 1742. James Higham Marriner 
of St. Margts West. Br Alice Sergant do Sp. 
were married at Lilly’s. Pd 17:6. Marriage, 
4s. A; Clk 5; C. 3 Boles of Bunch.” 
[Bowls of punch.] 


“Feb. 2. 1745. James Fraizer of Coll, 
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Sole’s Rigt. of Foot Br. & Elisabeth Fisher 
of Stains Sp. Dare O. all. Pd M.m. Left 
a Silver Buckle for ye Bousom of a Shirt 
and a Hankerchife for Is.: 3.” 

« September 14.1737. Acoachman came 
and & was half married and wou’d give but 
3s. 6d. & went off.” 

“June 21st 1740. John Jones of Eaton 
Sutton in Bedfordshire and Mary Steward of 
the same came to Woods in Fleet Lane 
about six o’clock in the morning. Mr. Ash- 
well and self had been down the markett 
Wood called him and I went with him there 
found the said man and woman wooman 
offer’'d Mr. Ashwell 3 shillings to marry him 
he would not so he swore very much and 
would have knocked him down but for me. 
was not married; took this memorandum 
that they might not Pretend afterwards they 
was married and not Register’d.”’ 

“ July (1744) 15. Camea manand wooman 
to the Green Canister, he was an Irishman 
and Taylor to bee married. Gave Mr. Ash- 
well [whose clerk was the writer of this entry 
and the one before it] 2: 6. but would have 
5s went away and abuised Mr. Ashwell very 
much, told him he wasa Thief and I was worse. 
Took this account because should not say they 
was married and not Registered. N.B. The 
Fellow said Mr. Warren was his relation.” 

“May 28th 1742. Thomas Tinworth of 
Lowton in Essex B & Sart: & Jane Palmer 
ditto Sp. Half married went away (he had 
4s) to fetch more money. Saide he had a 
hundred Pound left by his father, his uncle 
had ‘it in his hands took this account because 
She could not come and say they was mar- 
ried and not (registered).” 

« John and Elizabeth August 30th 1737, 
at Mr. Sandy’s the Fleet. He said he be- 
longed to the sea, and had his own hair.” 

«“ December 12th 1739. About ye Hour 
of 10 in ye Evening there came 2 men and 
One woman to Mr. Burnfords The man yt 





was married appear’d by Dress as a Gentle- 
man of fortune and ye woman yt was married 
appear’d like a Lady of Quality, ye Man yt 
came with em seemed to me to be a Tayler 
who sd he knew Mr. B——4d very well 
& me likewise, The Gentleman would not 
pay but in a mean and scandalous manner, 
he offered d. & went Down stairs and Down 
ye Court came back Again & pd. g. in all 
and went away without telling of tier, their 
names. N. B. He sd he had 2 Xn. Names 
viz: John Skinner & ye Gentlewoman sd her 
name was Elizabeth. N. B. The Gentle- 
woman when married had on a floured Silk 
Round Gown & after she was married she 
pulls off her flower’d Gown & underneath 
She had a Large full Black Silk Gown on & 
went away in ye same. Ye other was wrapt 
up. B——d absent.” 

“1741. May yer2th1741. Acertain man 
with a spott in one eye a Sinament coat And 
a young woman with a Pritty Genteel face & 
Appearance came to Mrs. Crooks and were 
Married she had on a Linnen Gown the Man 
sd his name was Edward But would not tell 
who he was only yt he came from Spitalfield. 
The young woman sd her Name was Ann 
More of ye same Parish.” 

“8 Oct: 1741. Robt —— Maryat New- 
market married. Pool’d of his coat because 
it was Black, said he would not be married in 
that coat fo yt Reason pd 2s, 6.” 

One recorder was clever enough to make 
his private notes in the big register under the 
disguise of Greek characters in English com- 
binations. A specimen of these freakish en- 
tries will indicate what proof they were 
against ignorant curiosity : 

« January 1728. 13th. Andrew Wild a 
Whitesmith of St. Sepulchres and Mary 
Harold of do. Wr. and Ww per Jno Floud. 

papp : thpyy shiddivys & ovy 8° xnptify. Thy 
Bpidnypoop was thy Bporhnp of thy pypopafdry 
Jovathav Widrd Exnxvryd ar TyBvupv. 
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Fleet Street was fond of advertising. 
Joshua Lilly, who kept one of the Hand and 
Pen houses announced : 

“T Lilley at ye Hand and Pen, next door to 
the china shop, Fleet Bridge, London, will 
be perform’d the solemnization of marriages 
by a gentleman regularly bred att one of our 
Universities, and lawfully ordain’d according 
to the institutions of the Church of England, 
and is ready to wait on any person in town 
or countrey.” 

A watchmaker, who sometimes personated 
a cleric “in a flower’d morning gown ’”’ at the 
Bull and Garter, Great Hand and Pen and 
Star, informed the public of “The old and true 
Registrar near the Rainbow Coffee House.”’ 

This odd notice is not easily forgotten : 

“John Lando, a French minister, in 
Church Street, Soho, opposite att a French 
pastry or nasty Cook’s. His Landlord’s 
name is Jinkstone, a dirty chandler’s shop: 
he is to be heard of on the first flower next 
the skye.” 

M. Lando varied parsoning with tutoring 
in Latin and French three times a week. 

Far and away the greatest marriage vender 
known to the Fleet was the Rev. Dr. Alex- 
ander Keith, whose advertisement ran: 

“ The way to Mr. Keith’s Chapel is thro’ 
Piccadilly, by the end of St. James’s Street 
and down Clarges Street, and turn on the 
Left Hand the Marriages (together with a 
Licence on a Five Shilling Stamp, and Cer- 
tificate) are carried on as usual, any time till 
Four in the afternoon, by another regular 
Clergyman, at Mr. Keith’s little chapel in 
Mayfair, near Hyde Park Corner, opposite 
the Great Chapel, and within ten Yards of 
it. There is a Porch at the Door like a 
Country Church Porch.” 

On the day before the passage of Lord 
Hardwicke’s measure enacting “that any 
person solemnizing matrimony in any other 


than a church or public chapel without banns | 








or license should, on conviction, be adjudged 
guilty of felony, and be transported for 
felony ; also that all such marriages should 
be void,” Fleet Street went into a wild, 
scrambling festival of Hymen, which resulted 
in no less than two hundred and seventeen 
marriages ! 

Dr. Keith, looking on the act as a personal 
insult, was prompted to write a thirty-two- 
page pamphlet, entitled “ Observations on 
the Act for Clandestine Marriages.” This 
protest sold like hot cakes. Among the 
doctor’s remarks were these : 

“Happy is the wooing that is not long 
a-doing, is an old proverb and a very true 
one, but we shall have no occasion for it 
after the 25th of March next, when we 
are commanded to read it backwards, and 
from that period (fatal indeed to old Eng- 
land) we must date the declensions of the 
numbers of the inhabitants of England. 

Another inconveniencey which will 
arise from this Act will be, that the expense 
of being married will be so great, that few 
of the lower class of people can afford, for I 
have often heard a Flete-parson say, that 
many have come to be married when they 
have had but half a crown in their pockets 
and sixpence to buy a pot of beer, and for 
which they have pawned some of their 
cloaths.”’ 

Horace Walpole, in writing of a Mayfair 
chapel marriage said : 

“He sent fora Parson. The Doctor re- 
fused to perform the ceremony without 
license and ring. The duke swore he would 
send for the Archbishop; at last they were 
married with a ring of the bed curtain, at 
half-an-hour past twelve at night, at May 
Fair Chapel.” 

When Keith was wanted for performing 
eleven hundred and ninety bannless mar- 
riages during the year (1755) after the pas- 
sage of the Hardwicke Act, he exclaimed : 
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a the Bishops: so they will hinder 
my marrying? Well, let ‘em, but I'll be 
revenged. I’ll buy two or three acres of 
ground, and by God, I’ll under-bury them 
all!” 

His conviction made void some fourteen 
hundred marriages. In the Fleet Prison he 
amused himself by sending out an appeal 
“ To the Compassionate,” stating that in his 








prime he had given away the greater part of 
his income to the needy. 


The last Fleet wedding came off in July, 
1840, when a debtor, aged seventy-six, a 
prisoner for fifteen years, was married to a 
lady of sixty-two in St. Bride’s Church. 
Farringdon street was crowded with specta- 
tors, but among them all was not a plyer or 
a marriage-house keeper. 





DEVELOPMENT OF TRIAL BY JURY. 
By E. C. LAWRENCE. 


F we trace the history of legal development 
from the earliest custom of our remote 
ancestors to the latest statutory enactment of 
our refined society, we shall find no subject 
which has had more influence in shaping our 
legal conceptions of justice; no subject to 
which we may ever return with zealous study 
and which will afford us more benefit and 
general information than that English insti- 
tution, the trial by jury. 

Of its origin we can say that it was of 
great antiquity. We find a record of its use 
among the early Greeks and Romans. In 
Rome we see a number of justices, with a 
judge at the head as advisor, hearing and 
deciding of the innocence or guilt of a sus- 
pected person. But this Roman jury, as 
well as the still earlier Greek jury, if we may 
call it such, was in scarcely any respect, in 
form or duties, like the jury of our own 
time, and the earliest authentic record of the 
use of the jury, in the form which it was 
later to assume, is found in the early writings 
of the nations of northern Europe. It was 
there a royal institution, and was employed 
by the Frankish kings to determine local 
customs, the conduct of royal officers, and 
ascertain the existence of any crime which 
might be construed to threaten the King’s 
peace. This was the Frankish inquest, which 





we find in use as early as the ninth century. 
By it the rulers placed themselves outside 
and above the then existing custom of trial 
by ordeal and oath with oath-helpers. They 
were able to learn exact facts, and were not 
compelled to submit to those earlier and un- 
satisfactory tests. 

It seems, however, to be a somewhat 
mooted question as to whether the English 
trial by jury is a direct descendant of the 
Frankish inquest or not. It was but natural 
that the early rulers, of whatever people, 
should have sought to obtain information 
from trusted men regarding their rights and 
duties ; regarding the local customs in which 
they had an interest; regarding the occur- 
rence of crime; and this we find to be the 
case. We find it in the Nustria which the 
Normans were invading in the tenth century. 
We find a record of it in the Scandinavian 
law books, and yet a knowledge of these 
things does not seem to disturb our confi- 
dence in its derivation from the Frankish in- 
quest. It is said that the Anglo-Saxon 
dooms do not give us a clue to it, and it is 
also said that the jury were not evolved from 
the doomsmen of earlier times. A judgment 
of the doomsmen was a very different thing 
from the sworn verdict of the jury. “It may 
be possible,” says an eminent historian, “to 
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transform doomsmen into jurors when both 
these institutions have become fully estab- 
lished, but that the jury should have been 
evolved from the doomsmen seems almost 
impossible.” That it was taken to England 
by the Franks we may be confident; that it 
was original with them and that they did 
not acquire any portion of it from Scandi- 
navia, we may be equally confident. True, 
the Scandinavian inquest seems to have de- 
veloped independently ; but as it was of later 
development than the Frankish inquest, it 
cannot be said to have influenced it. Some 
have contended that the entire jury system 
was indigenous in England, others have re- 
garded it as the product of Anglo-Saxon 
genius, and still others that it was introduced 
into Europe from Asia during the Crusades, 
that it was of Slavonic origin, and from them 
was borrowed by the Saxons. Another in- 
genious theory is that it was developed in 
Gallic soil from Roman principles, but this, 
as well as the other theories we have just 
mentioned, show upon examination that 
their inventors have been misled by super- 
ficial evidence or that they argue from 
hypotheses only. The only theory which is 
able to stand any rigid test is that which 
ascribes its derivation to the royal custom 
of the Carlovingian kings. Some of these 
other theories may have a few facts to sup- 
port them, but as there is practically no 
direct evidence of its Slavonic origin, and as 
is existed before the Crusades, we dismiss 
them without further discussion. According 
to Savigny, Bacon and Blackstone, besides 
many other great authorities, it was intro- 


duced from primitive Germany. According | 


to the same authorities it was employed 
there by the Franks to ascertain royal 
rights, local customs, and the existence of 
crime, as well as to decide questions of dis- 
pute betweeen parties consenting to its 
use. The Carlovingian kings issued instruc- 
tions to their Missi much as did Henry II. 
to his itinerant Justices. We do not find 
this to have been practised by the Danes, 





Scandinavians, or by the people of southern 
Europe, through whom it is supposed by 
some that the origin of the jury trial can 
be traced. We do however find it more or 
less practised continuously by the Franks, 
and later for the same or similar purposes 
by the English, and these facts alone would 
indicate that the practice had the some ori- 
gin, and had descended from the time of the 
Carlovingian rule to the time of Henry II. 

Much of the obscurity we encounter in 
tracing trial by jury from the Frankish in- 
quest is due to the many forgeries which 
were incident to the frequent quarrels and 
varying fortunes of Church and State, and 
also the unreliable character of all written 
documents of the time. Then too for a time 
during the Middle Ages, deep darkness 
settled down on the Germanic legal ideas, 
and the sworn inquest of neighbors on the 
continent, except perhaps in Normandy, 
was almost unknown because of the rise of 
the Roman and Canon law, and we may 
safely say that but for the conquest of Eng- 
land by the Normans it would have perished 
long ago and now be only a matter of legal 
curiosity. 

Let us now see what was taking place in 
England before the Norman Conquest. In 
the early Saxon government of England 
we find what, by a later development, was to 
be the grand jury, exercising its functions. 
This royal inquest, for such we may call it, 
consisted of twelve or more men chosen 
from every hundred by the sheriff of the 
county, whose duty it was to investigate 
the condition of the hundred, inquire into 
the conduct of its members, and upon charge 
brought by the sheriff or by their own com- 
plaint, accuse and indict all who had been 
guilty of offence. But the accusation of 
suspected persons in criminal cases by one 
jury of twelve men or more of their fellow 
citizens, and the subsequent trial by a second 
jury of twelve different men is a course of 
procedure which seems to have been adopted 
in England alone, and to have arisen as did 
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many other great principles of her consti- 
tution out of events and conditions which 
were peculiar to herself and her develop- 
ment. The danger of submitting to the same 
persons the power of accusing and the power 
of subsequently trying the accused, was soon 
apprehended and emphasized the necessity 
of a second and independent jury upon 
whose decision should rest conviction or ac- 
quittal. This was the petit jury as distin- 
guished from the grand jury of accusation. 

We cannot say that there was only one 
possible origin for the jury. We cannot 
even say that England was utterly unpre- 
pared for the introduction of the Frankish 
inquest, for as early as the vear 997 we 
read how a moot is to be held in every 
wapentake, and how the twelve eldest thanes 
are to go out with the reeve and swear upon 
a relic that they will accuse no innocent and 
conceal no guilty man. This certainly looks 
like a jury of accusation, and from it we 
should draw the conclusion that its origin 
was popular and not royal, if we did not 
know that the practice was the result of, and 
in keeping with, an ordinance of Ethelred. 
We may safely say that the Frankish in- 
quest was introduced into England before 
the Conquest; and that the Norman duke 
brought it with him in a more developed 
form as one of his royal prerogatives, can 
scarcely be doubted. We find in Pollock & 
Maitland’s “History of English Law” that 
England had scarcely been conquered when 
the sworn inquest of neighbors appeared as 
part of the system of government and royal 
justice. The great record known as “Domes- 
day Book” was in part a compilation of the 
verdicts of juries. About this time we see 
the use of the trial by jury extending it- 
self, slowly at first, however, for we scarcely 
hear of it in the “Leges Henrici,” and 
throughout a large part of the Norman 
period, the trial by jury, the admittance 
of the inquest into any proceeding, is re- 
garded as an exception. Under Henry II., 
however, the exception becomes the rule. 
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During his reign and the reign of the Planta- 
ganet kings which followed, this instrument 
of royal justice, which had been found in 
England by the conquering Normans, and 
modified by them in applying their own 
principles to it, was developed into the 
then modern trial by jury. Henry II. ex- 
panded and formulated it to such an extent 
that he was naturally regarded as the 
founder of it in its English character. First 
he uses it as a royal prerogative, then ex- 
tends it so that it becomes the privilege of 
all and the settled law of the land. 

It may be well to pause and point out the 
development of the grand or presentment 
jury and the traverse or petit jury under 
Henry II., as well as the distinction which 
existed between them and the purposes for 
which they were employed. We may say that 
the jury in general was used for two pur- 
poses. First, to render decision in civil pro- 
cedure as shown in the Grand Assize, Assizes 
of Novel Disseisin, Mort d’ Ancestor, Pre- 
sentment and other actions. Second, to de- 
termine guilt or innocence of the party ac- 
cused. 

In the first case it is an inquest, and in 
a proprietary action for land the tenant has 
the privilege to reject a trial by battle and 
submit to the decision of the inquest, which 
was conducted in the following manner. 
The sheriff of the county summoned four 
knights who, when they had been sworn, 
chose twelve lawful knights who knew the 
facts and circumstances and who should de- 
cide upon oath which party had the better 
title. If they were agreed all was well, but 
if not, dissenting jurors were dismissed and 
new knights were called to fill their places 
until there was an unanimity of opinion and 
a decision was reached. This was known as 
afforcing the assize. Many things concern- 
ing its practice are objectionable. We see, 
in the first place, that a majority of the jurors 
ruled, for it was the majority who in a 
divided decision, retained their places, and it 
was the minority who were dismissed and 
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their places filled by others until a decision 
was reached. Then, too, we are told by an 
eminent historian that the jurors did not 
proceed upon fact as revealed in court, but 
upon their own previously formed opinion. 
Yet, we may say, that even under these cir- 
cumstances it was superior to the former 
method of recognition by oath-helpers. It 
was a privilege whereby provision was 
made for the lives of men and the integrity 
of the state, as well, and in such a manner 
that the contesting party in maintaining 
their right in the possession of their free- 
hold might not be exposed to the issue of a 
trial by battle. The principle from which it 
starts is that if in the course of pleading the 
litigants come to an issue of fact they may 
agree to be bound by a jury, and if they so 
agree, they will be bound thereby. The 
adoption of such a proceeding, based as it 
is upon the consent of the parties, is des- 
tined to become a rule, for if any litigant 
refused to abide by it there would be 
a presumption that according to his own 
ideas his cause was unjust. 

As to the second use of the jury trial— 
its use in criminal proceedings—we may say 
that here we find it in its true English char- 
acter. We have mentioned the fact that 
Henry II. brought it to a state of more or 
less perfection. It now remains to give a 
brief account of its extended usage as 
brought about by him. We have seen that 
the germ of the grand jury existed in Eng- 
land before the Norman Conquest. We have 
seen it in the administration of the hundred 
before the Norman period. Now under 
Henry II. we see it assuming a definite char- 
acter, a form which in some respects it would 
retain even to the present day. 

Concerning the jury of accusation we may 
say that by an Assize of Clarendon in 1162, 
twelve men from every hundred and four 
men from every township were sworn to 
present all who were suspected of having 
committed crime, for trial. These jurors 
were both judges and witnesses, producing 








and giving evidence as well as rendering 
judgment. Their judgment, however, 
amounted to no more than an indictment, 
the justice of which was to be proved by 
subjecting the defendant to a trial by 
ordeal, or its alternative, trial by a second 
jury of twelve different men. 

This last jury was the petit jury. We have 
no proof as to the time it arose, and some 
doubt is even expressed of its being a differ- 
ent jury than the one bringing the accusation 
in the period of which we are speaking, but 
according to the historian Forsyth, the 
separation of the grand and petit juries was 
certainly complete at the time of Edward III. 

In tracing the development of the jury in 
civil cases and its development in criminal 
cases we are surprised at their similarity. 
We are confident of their separation in early 
times, but in the eleventh and twelfth cen- 
turies, the two juries, the civil and the 
criminal, are tending to coalesce, and by the 
end of the twelfth century we are unable to 
distinguish them. By another assize of 
Clarendon, 1194, twelve knights from each 
hundred answered for their hundred before 
the justices in eyre in matters criminal, 
fiscal and civil. Thus we see that the jury 
in civil cases and the jury in criminal cases 
at that time are one and the same, and since 
they continue the same their development 
is a common development. 

We now direct our attention to the time 
when the jury as witnesses and the jury as 
judges were separated. In the reign of 
Edward ITI. the jurors still retain their char- 
acter as witnesses. They certify to the 
truth from their knowledge of the facts, no 
matter how they acquired it, but at the end 
of his reign we find a change taking place. 
and in the reign of Henry IV. this change 
becomes fixed. At this time it appears that 
the jury were allowed to base their verdict 
only upon the facts as shown in court, but 
their selection from the immediate vicinity 
in which the action was brought, and the fact 
that they sometimes returned a verdict with- 
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out witnesses, would indicate that their 
previous knowledge of the facts did not dis- 
qualify them from serving, but that this 
element was counted on and was deemed 
essential to the just consideration of the 
case. This feature of their requirements 
however was gradually thrown into the 
background, and it was insisted that a juror 
in order to serve should have no knowledge 
of the facts and circumstances except as 
they were revealed in open court. This is 
the form it had assumed at the time of 
Edward VI., and in this form it has come 
down to the present day. Yet we do not 
find until about the middle of the sixteenth 
century any trace of a process known to the 
law for summoning witnesses. 

The development of the trial by jury has 
by this time been practically completed, and 
we turn to it as employed in England and 
America at the present time. 

In England, as well as in most of the 
United States, we find the grand jury acting 
as the medium of accusation. They do not 
try the accused, but consider accusations fcr 
the purpose of determining if there is enough 
doubt or suspicion to warrant a trial by @ 
second jury. This grand jury consists of 
not more than twenty-three, nor less than 
twelve men, who after they have been 
charged by the judge, give attention to each 
particular case, examining witnesses as in ar. 
ex parte proceeding, and if they think that 
sufficient evidence has been _-.oduced to 
warrant an indictment, they find a true bill 
against the defendant, and if not, they dis- 
miss the action as unworthy of further con- 
sideration. There is a custom of long stand- 
ing which provides that no man shall be con- 
demned unless twelve men concur in an in- 
dictment against him, and because of this 
custom, which was later incorporated into 
the American laws, we see the maximum 
number of grand jurors fixed at twenty- 
three, for with such a number or less, a 
judgment of twelve against him would give 
a majority, and these two factors, the con- 





currence of twelve and a majority, would 
constitute the authority for issuing the bil 
of indictment. 

The subsequent part of the trial of crimin- 
als is performed by the petit jury. It is the 
practice in England that the prisoner should 
not, except in certain cases, such as treason, 
be acquainted previous to the trial with the 
character of the charge brought against him, 
nor is he allowed a knowledge of the wit- 
nesses who are to appear against him. He is 
arraigned before the court without any pre- 
paration of his case, and is asked to plead. 
He cannot demand counsel from the crown 
to defend him, but generally has very little 
trouble to secure such. In the United States, 
however, he is furnished with a thorough 
knowledge of the charge against him. But 
he is not supposed to have a previous knowl- 
edge of the witnesses who are to appear 
against him. He also has the privilege of a 
thorough preparation of his case, and will 
be furnished with a lawyer by the State if he 
is unable to procure one for himself. In 
England, as in the United States, he is al- 
lowed to challenge the jurors to some extent 
without giving reasons, but beyond this he 
must give valid reasons why they should not 
serve. Many of these things however, are of 
local importance, and it is necessary to ex- 
amine the State laws in order to find out 
what the true conditions are. After the 
jurors have been selected and sworn, the ex- 
amination of witnesses, the remarks of the 
lawyers, and the charge of the judge follows, 
but as this proceeding in England and the 
United States is practically the same and is 
well known to all, we pass over it to a few 
peculiarities which exist in giving the ver- 
dict. If the jury are unable to agree they 
are discharged and a new jury is summoned, 
before whom the process of trial is repeated. 
But in England neither the jury nor the 
judge can grant freedom to the prisoner as 
can be done in the United States. This is 
the privilege of the Crown alone, and in this 
he is advised by the Home Secretary who 
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has previously investigated the matter. Nor 
can a new trial be granted as in the United 
States even though some error, in procedure 
or otherwise, has been committed. Redress 
may be obtained by petitioning the Crown 
to grant pardon or commute the sentence, 
and this is also done upon the advice of the 
Home Secretary. 

We have spoken of the construction of 
the jury in criminal cases in England, and 
the method of procedure in other cases in 
which it was employed in order to show the 
differences and parallelisms of the juries in 
the two countries—England and the United 
State. We may say that in civil cases the 
structure of the jury in the two countries is 
practically the same, and in the structure of 
the grand jury in criminal cases it is also 
nearly identical. We have mentioned a few 
of the divergences in the petit juries of the 
two countries, but these divergences are very 
few comparatively. In. England we see the 
tendency of the sovereign to retain certain 
royal privileges, and in the United States we 
see these entirely within the control of the 
people. On the whole we may say there is 
only slight variation. 

What are the practical defects which so 
materially affect the theoretical usefulness of 
trial by jury and so frequently render it an 
impediment in the administration of justice? 
In the first place the jurors are much below 
the standard of intelligence which may be 
justly expected of persons occupying sucha 
responsible position. Then, too, some of the 
rules regarding their competency for service, 
such as that disqualifying those who have 
expressed an opinion previous to the trial, 
are absurd in this age of easy communica- 
tion. It is almost impossible that an intel- 


ligent man should have failed to express him- 
self forcibly regarding the guilt or innocence 
of an accused party in his vicinity, and conse- 
quently to serve as juror falls to the lot of 
uneducated persons who have not had energy 
enough to acquire a stock of general and 
current information, and who, in most cases, 








are utterly incapable to pass upon a simple 
question of fact, to say nothing of the power 
vested in them to judge as well of the law 
applicable to any case. 

Many faults of the system besides the in- 
competency of the jurors could be men- 
tioned, but our space will only permit us to 
discuss one or two, and we will speak first 
of the requirement of a unanimous verdict. 
Perhaps one of the strongest arguments in 
favor of this requirement is its history. It 
is contended that its continued use for 
several centuries is sufficient ground for its 
being retained, but if we go back to the 
days of Ethelred, we find that this was not 
always insisted on. In some cases a decision 
of eight jurors was sufficient to render a ver- 
dict, and those who did not agree were sub- 
ject to a fine. In fact we do not find a 
unanimous vote required on all occasions 
until the thirteenth century. From that 
time on, however, it is required, and many 
means, such as depriving the jurors of food 
and fire, were, until within a short time, em- 
ployed in. order to compel the jury to render 
a verdict. Without going further into his- 
torical detail, let us see what some of our 
great legal minds have to say of it. Judge 
Cooley characterizes it as “repugnant to all 
experience of human conduct, passions and 
understanding,” and in another place says 
“Tt could hardly in any age have been in- 
troduced into practice by a deliberate Act 
of the Legislature.” A former Governor of 
Illinois calls it, “the illogical unanimity 
system, which has become a great source of 
corruption and consequent denial of jus- 
tice”; while a former Governor of Iowa has 
dubbed it ‘that antique absurdity which has 
too long fettered the administration of jus- 
tice.” We do not presume to say that these 
estimates are correct, but we take them as 
showing in some measure the attitude of 
progressive legislation. We have said that 
the chief argument in its favor is its history, 
but can we really admit this to be called an 
argument? Did the continued use of the 
stocks and pillory give us any proof of their 
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justification? Certainly not, nor can we 
admit that the continued requirement of a 
unanimous verdict can be insisted on for a 
like reason. Some states of our union 
have lately adopted the requirement of only 
a three-fourths majority in civil actions 
to render a verdict. This we find to be 
the case in California, Texas, and with some 
restrictions, in Connecticut. The general 
tendency, I think, is to dispense with 
the rule of unanimity in civil cases, and in 
accordance with the fundamental law, to re- 
tain it in criminal cases, and this in order to 
give the defendant, as criminal, every pos- 
sible advantage of doubt. It is claimed that 
the requirement of a unanimous verdict 
secures a full and free deliberation of the 
case by the jurors, but our experience has 
taught us that in nearly every case the mind 
of the juror is made up before he leaves the 
box for deliberation, and if he has not made 
up his mind one way or the other, we con- 
sider him a weak-minded creature who will 
vote with the majority no matter how that 
may be, and whose judgment is therefore 
of little account. We have said that the 
requirement of a unanimous verdict secured 
to the defendant as criminal every chance of 
doubt. . If any one of the twelve has a con- 
scientious doubt of his guilt, it is to be 
construed in his favor. But let us look at 
it from another point of view. Suppose 
eleven of the jury are in favor of acquittal 
and only one holds out for conviction. Is 
it right that the man should again be put in 
jeopardy? 

We do not wish to exaggerate the evils 
of the present system, but that it contains 
inconsistencies there can be no doubt. It 
would be extraordinary indeed to believe 
that every man of a jury of twelve men was 
free from every form of deception, and un- 
der the present system, the successful brib- 
ery of one is sufficient to render the verdict 
of no avail. That the rule of a unanimous ver- 
dict worked well two or three centuries ago 
will not be doubted, but under changed con- 
ditions and such as exist at present it must 





be admitted that in too many cases it retards 
justice and shields criminals. 

The whole argument in favor of the jury 
system and the rule of unanimity, aside from 
its history, is that it throws a more com- 
plete safeguard about the rights of the in- 
dividual and relieves him from the personal 
injury which he might suffer from the hands 
of a single and unscrupulous judge. That it 
does this no one will doubt, and that under 
favorable circumstances it might do much 
more for the administration of impartial jus- 
tice, is equally as true, but it too often hap- 
pens that because of incompetence or 
prejudice or fraud a decision cannot be 
reached and impartial justice fails to be ad- 
ministered. 

I have mentioned a few of the leading 
characteristics of the present jury system 
with a view of showing some of its in- 
consistencies and with a desire, equally as 
strong, to praise its redeeming qualities. 
An incident is related which happened in a 
criminal court and which admirably illus- 
trates the value of a verdict of an incompe- 
tent jury. The charge was that of larceny, 
and after the counsel for the defendant had 
established the incapacity of his client to 
commit a crime, because of his idiocy, to the 
surprise of every one, the jury rendered a 
verdict of guilty. The judge laconically re- 
marked that he supposed counsel for the 
defense would move for a new trial, and in 
reply the counsel said that it would hardly 
be desirable, for he believed that his un- 
fortunate client had already received that 
greatest privilege and priceless heritage, a 
trial by a jury of his peers. 

It is argued, and correctly, I think, that 
such cases of incompetency are inherent in 
any system depending on the wisdom and 
judgment of human beings, and yet such 
judgment must be made use of else we 
should be compelled to suffer the criminal 
to go unpunished and allow social order 
and regard for justice to fall into disrepute. 
The jury system as well as the judge are 
now on trial at the bar of public opinion. 
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There is an increasing tendency to disre- 
gard the ideas bequeathed to us by our an- 
cestors, and there is a tendency practically 
as strong to resist any encroachment upon 
the settled maxims and customs of our 
fathers. This is the case with the develop- 
ment of the jury, and it is the stern opposi- 
tion of these forces which has maintained 





the jury in practically its early form and 
duties. The institution as a whole we may 
say has been of great service, and even the 
unanimity requirement has ‘not been with- 
out its value; but it is time the system 
should be purified, its true nature known, 
and its form adapted to the benefit which 
it is calculated to produce. 
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HE war in South Africa has raised a 

great many questions, but none of more 
interest than those connected with the claim 
of citizens of friendly Foreign Powers 
against the English government for damage 
for wrongful arrest and deportation by the 
British military authorities. Most of these 
claims grew out of the wholesale arrest in 
Johannesburg of those who were suspected 
of being concerned in what is popularly 
known as the “ Race Course Conspiracy ” to 
murder Lord Roberts and other English 
officers after the British forces had occupied 
Johannesburg and Pretoria. There were a 
number of other demands, and among them 
those of employes of the Netherland Rail- 
way, but the greatest interest centred about 
those relating to the “ Conspiracy.” Several 
of the persons arrested for complicity in 
the affair claimed to be American citizens, 
mainly, however, of foreign birth. After 
their deportation and return to the United 
States, memorials were presented on their 
behalf to the Secretary of State who in- 
structed the American Ambassador to seek 
redress from the English Foreign Office 
through the usual diplomatic channels. It 
was found however that the claims, including 
those of other powers, were so numerous 
that it would be inconvenient for the For- 
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eign Office to deal with them, and a Com- 
mission was therefore appointed for that 
purpose. This commission, which consisted 
of a King’s counsel, two army generals, an 
ex-Indian judge, and an ex-Boer legislator, 
sat for sixty-five days, during which time no 
less than 1581 claims were examined. Of 
these only fourteen were preferred by Ameri- 
cans. The Commission heard some of the 
claimants in person, but in the great majority 
of cases they were presented by the various 
governments, either through counsel or some 
official connected with the respective em- 
bassies. 

The procedure was very simple and was 
mainly characterized by an absence of all 
The petitions, or memorials, 
were in some cases not even upon oath. 
They were, nevertheless, received, and hav- 
ing been read, they were answered, so far 
as possible, by the representative of the For- 
eign Office, who stated the particular grounds 
upon which the claimant had been arrested 
and deported. After this the further hearing 
of the case was adjourned to give the claim- 
ant an opportunity to procure evidence to 
rebut the charge against him. In each in- 
stance, there was upon the facts very little 
controversy. Most of the arrests had, as 
before stated, been made in connection with 
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the conspiracy in Johannesburg to murder 
Lord Roberts. The American claimants 
generally alleged that they were arrested on 
the night of the 13th or 14th of August, 1900, 
and after some days’ detention in the military 
prison were sent to Cape Town, where they 
were placed on transports and taken to Hol- 
land, whence they were sent as steerage pas- 
sengers in the regular Atlantic liners to New 
York. They claimed that after their arrest 
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against the military authorities. This was 
only a short time after the retreat of the Boers, 
and the occupation of the British forces, when 
there were about twenty thousand people 
in the town, most of: whom were foreigners, 
and nine-tenths of whom were violently anti- 
English. They had come to the Transvaal 
during the war, and had been armed by the 
Boers, and had remained behind when the 
latter evacuated the place. With the large 
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no formal charge was made against them, 
that they had no opportunity of making any 
explanation as to their character or occupa- 
tions, or of producing any evidence of their 
innocence; that they were not permitted to 
communicate with their friends, or to arrange 
for the protection of their property or the 
care of their families, and that in the manner 
of their deportation they were subjected to 
many unnecessary hardships. 

The answer of the English Government 
was based upon the reports of the military 
authorities in the Transvaal, which unques- 
tionably showed that there existed, at the 
time named, a plot in Johannesburg to rise 





class of adventurers and the rabble insepar- 
able from a mining community already in 
the town, they formed a most dangerous ele- 
ment, ripe for any rising. Their plan was to 
post themselves in a wood near the race 
track on the 14th of August, when it was sup- 
posed that all of the English officers con- 
nected with the troops in the town would be 
present unarmed, and shoot them down, and 
then, in the confusion which would result, 
overpower the troops themselves. Fortu- 
nately the details of the plot were communi- 
cated to the authorities by one of the 
conspirators, and it was prevented by a sys- 
tem of wholesale arrests. Nearly all of the 
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“ undesirables ” in the town, and many others 
-who could not explain their presence in 
certain places were taken into custody. 
Scores were released after a short detention, 
and the following morning lists of all the 
" arrested were forwarded to the various Con- 
suls, with a request that they indicate such 
of the persons as they could vouch for. 
Those for whom the Consuls were thus will- 
ing to become sponsors were released, while 
the others were deported. 

Under these circumstances it was difficult 
for the representatives of the claimants to 
urge redress on their behalf. None of the 
Powers was willing to contest the theory that 
every Sovereign has the right to deport, 
even in times of peace, aliens for any reason 
it may deem sufficient. The numerous de- 
cisions of the United States Supreme Court 
in the Chinese exclusion cases precluded the 
American representative from denying the 
right, and the European powers, for obvious 
reasons, were loath to do so. The fact that 
the Consuls had been appealed to and had 
not interfered was at least prima facie evi- 
dence that the deported were undesirable. 

The only other question raised was as to 
the possible right on a field of battle, or 
among belligerents, of members of a regu- 
larly organized neutral Red Cross Ambu- 
lance. The question was raised by Ameri- 
can and Dutch claimants, but unfortunately, 
from a legal aspect, the Commission was 
not called upon to decide the question, the 
members of the alleged neutral organization 





having, in both instances, violated their neu- 
trality. 

Notwithstanding that the claimants had no 
standing in law of right, the Foreign Office, 
acting with the utmost consideration, pro- 
posed to settle the claims “out of court.” 
This offer was willingly accepted in each in- 
stance, and the claims were withdrawn from 
the Commission. The only condition on the 
part of the English Government was that 
the sum which was finally agreed upon 
should be accepted in full settlement of all 
of the claims, and that the Government 
should not be required to see to the distri- 
bution among the respective claimants. The 
whole sum thus voluntarily paid over to all 
of the thirteen Powers who appeared for 
claimants was £108,950. The representa- 
tive of the United States Government was 
exceedingly gratified at the exceptional con- 
sideration given to the American claimants ; 
for whereas the average claimant received 
only £68 12s., the award to the Americans 
averaged no less than £429 IIs. 8d. apiece. 
The same favorable discrimination is ap- 
parent if the comparison is made of the per- 
centage of sums awarded to sums claimed. 
The American claimants were not modest in 
their estimate of their losses, and made de- 
mands largely in excess of those submitted 
by other nationalities. Nevertheless, they 
were awarded 38 1-4 per cent of the large 
sums claimed, to 13 1-4 per cent awarded to 
Holland, 12 per cent to Germany, and 14 
per cent to Austria. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession ; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. ; 


ConuNpDRUMs, both in the asking and in the 
answering, have a certain fascination for the 
legal mind; which is, perchance, the reason 
why a scholarly writer, Frank Gaylord Cook, 
Esq., of the Boston bar, winds up an interest- 
ing article on Oliver Ellsworth, in the April 
Atlantic Monthly, in this fashion : 

“Why is it, then, that Oliver Ellsworth has 
received so little attention from biographers and 
historians ? He was not born in Massachusetts 
or in Virginia. In Connecticut, as in Penn- 
sylvania, the historic field has been meagrely 
tilled. Moreover, the dramatic and opportune 
quality of his work has been perceived only 
through the perspective of multiplymg years.” 

The first of these answers strikes us as in- 
genious rather than convincing. It seems to 
imply a literary boycott of such of our early 
statesmen and public men as could not show 
the union label denoting birth in Massachusetts 
or Virginia; or perhaps it implies nothing more 
than that these two Commonwealths have had 
the advantage, for a hundred years, of an enter- 
prising publicity bureau. There are, however, 
certain difficulties in accepting either of these 
views. If either of them be true, how, for ex- 
ample, does it happen — to speak only of mem- 
bers of the Constitutional Convention — that 
George Ticknor Curtis, in his “ History of the 
Constitution,” when mentioning the fifteen most 
important and influential men in the Convention, 
names but six sons of Massachusetts and Vir- 
ginia (or only five, if Franklin be not in- 
cluded), and nine sons, by birth or adoption, 
of the other States? Indeed, of the fifteen, 
three —the two Morrises and Franklin — were 
members from Pennsylvania, and Roger Sher- 
man came from Ellsworth’s own State; so that 





it appears that, by one eminent writer at least, 
the ‘“meagrely tilled” fields to which Mr. 
Cook calls attention have not been neglected 
wholly. But in Mr. Curtis’s classification Ells- 
worth himself is consigned to the “also ran” 
class of “men of note and influence in their 
respective States.” 

We can agree, indeed, with Mr. Cook in his 
proposition that “the perspective of multiplying - 
years ” was necessary for the perception of the 
quality of Ellsworth’s work; but that the judg- 
ment of the present or of a later age will give 
Ellsworth a higher relative place than was as- 
signed him by his contemporaries seems im- 
probable. Rather he seems to have been one of 
those fortunate individuals who did good work 
in his time and generation, and reaped at least 
his full reward from the hands of the men of his 
own time. But his contemporary fame seems 
to lack staying-power. 

Mr. Cook’s suggestion, however, that Ells- 
worth “ be called one of the fathers of American 
federation,”’ is to be commended. For if he be 
so classed, certainly some fifteen or twenty other 
members of the Constitutional Convention of 
1787 have a fair claim to recognition as sharers 
in the same paternity ; and in this age of rapidly 
increasing “sons” and,“ daughters,” to say 
nothing of socially-warring “dames,” it is no 
more than decent caution to provide a liberal 
number of “ fathers.” 

The fact is, however, that the ability shown 
by Ellsworth in the Constitutional Convention 
was that rather of the tactful politician than of 
the statesman. A recent writer‘ in THE GREEN 
Bac, in speaking of Ellsworth’s work in the 
Convention, notes “ how absolutely wrong the 
future Chief Justice was upon almost every 
question.” “He had,” says Mr. Jones, “two 
fixed ideas: the limitation of the national power, 


' Francis R. Jones, Esq., of the Boston Bar. “ Oliver 
Ellsworth ”; THE GREEN .BaG, Vol. XIII, No. 11; 
November, 1901. 
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and the preservation of democratic simplicity. 
He objected to the term ‘ National Govern- 
ment.’ He wanted no central authority to 
interfere with the supreme sovereignty of the 
States. In spite of the fact that the Articles of 
Confederation had been found utterly inade- | 
quate, he urged that no new frame of govern- 
ment should be attempted, that only Amend- 
ments to them should be made. Consider the | 
crisis. ‘Think of the peculiar mental gestation 
that could produce such an attitude! He op- 
posed at first the payment of representatives in 
Congress out of the National Treasury. Of 
course he advocated the equality of representa- 
tion of each State in both branches of the Legis- 
lature. He supported the proposition to make 
the Justices of the Supreme Court an Executive 
Council with revisionary powers. He was hos- 
tile to giving the Executive authority to appoint 
judges. He wanted to leave the question of the 
qualifications for suffrage entirely to the States. 
He favored annual elections, saying that the 
people liked them and that they could do no 
harm. It is evident that not to him is due any 
of those provisions which have made the funda- 
mental law of our country so workable that 
under ,it we have grown to a mighty and power- 
ful nation.” 

Fortunately, less narrow views than Ells- 
worth’s prevailed ; and it is, indeed, to his credit 
that when it became apparent that the scheme of 
government must be fashioned on broader lines 
than he himself had advocated, he did yeoman 
service in the practical and difficult task of 
bringing about the adoption of a compromise 
plan. . 

Even if, as Mr. Cook laments, Ellsworth’s 
“name is almost unknown to the present genera- 
tion,” we do not feel that any crying injustice 
has been done. It is inevitable that the names 
of only a handful of the leaders in any genera- 
tion should live in the popular memory. That 
Ellsworth did good work as a public servant, 
especially in the Senate, cannot be gainsaid ; 
that he was, as Mr. Cook says, “one of the 
ablest politicians or party leaders in our his- 
tory,” is true; but that his work, his ability, his 
character, do not entitle him to a niche in the 
Temple of Fame beside the few real leaders 
and true statesmen of his time seems equally 
clear. 





To the Editor of the Green Bag: 

Your February number gives much of Ambas- 
sador Choate’s address, delivered in Edinburgh, 
on Abraham Lincoln, so admirable in its rhetoric 
and portraiture of character, yet some of us 
hardly agree with him that he was not“ a learned 
and accomplished lawyer.” Still, Mr. Choate 
says, “there were many highly educated and 
powerful men at the bar of Illinois,” and that 
“it was by constant contact and conflict with 
these that Lincoln acquired professional strength 
and skill.” To cope with such, why was he not 
a great lawyer? 

What constitutes the great lawyer? Is it not 
to be great in any one of the great departments 
of law? Is it to be the fullest of black letter 
reading? ‘Then Blackstone was a greater law- 
yer than Coke, that chief among lawyers. If 
there should be the largest scholastic acquire- 
ments, Bacon is preéminent, who is supposed by 
some to have been the author of the choicest 
literature of that period, and its most illustrious 
philosopher. But others surpassed him as law- 
yers. Hale and Mansfield, like Brougham, were 
scholars, which gave them graces at the bar, but 
the Scottish Erskine, and our Pinkney and Wirt, 
had not like advantages. Justice Story was a 
prodigious reader, with rich scholarship, an 
able judge, with the literary ability to adorn any 
law journal, but Chief Justice Marshall, with 
no such learning of the schools, was the giant 
of that United States Supreme Court hench. 

The orator tells us of the mental development 
of that extraordinary man, that “his logic was 
invincible, and his clearness and force of state- 
ment impressed upon his hearers the convictions 
of his honest mind.” Yet he did not, Mr. Choate 
thinks, have “ any of the graces of the orator.” 

The accomplished ambassador speaks of 
Lincoln’s “ powers of persuasion” being ‘“ de- 
veloped to an extraordinary degree”; and with 
such ability to array his facts before judges and 
juries, with his intimate acquaintance with the 
law that was applicable, could there have been a 
better equipment to meet his opponents? Can 
legal learning effect more? Mr. Choate is truly 
an able and a polished lawyer, and there appears 
to be seen in his favored family line the culture 
of generations to come to his aid, so that he is 
within Dr. Holmes’s idea of education, which 
came to his mind; but how many a masterful 
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antagonist has he met, like O’Conor and Brady, 
who were not trained at his Harvard, and how 
many a college man has he come into contact 
with who had no such command of good and 
choice English as had that early “rough back- 
woodsman,” Lincoln? They are fortunate who 
have those liberal advantages, but what should be 
their praise who become scholars without them? 
Is Lincoln not to be classed among them? 

With his uncommon abilities, and his untiring 
application to develop them, if he was not a 
Chesterfield he was among leaders everywhere 
to be admired, and he had the applause of the 
people. Not only was he able to rank with 
those “ highly-educated and powerful men at the 
bar of Illinois,” but did he not rise to be a great 
constitutional lawyer? Did he not argue such 
questions with Douglas to be his peer, if not 
more, in those famous Illinois debates, and did 
not his superiority give him the presidential 
nomination? Who will forget his appearance in 
New York in that canvass, when he rose to meet 
the highest expectations ? 

Was he not primus inter pares in his Cabinet, 
as he sat by the side of those illustrious jurists 
and statesmen, Seward and Chase? He was 
every inch a President in his towering height in 
that perilous time when the Union was saved, 
and his messages to Congress are among the 
ablest to come from any Executive. Unlike 
Buchanan, scholar that he was, he was another 
Jackson to have place alongside of Washington. 
The young “rough backwoodsman” was the 
peer of the scholarly Everett in his rhetoric at 
Gettysburg. His phrase that ours is a “ gov- 
ernment of the people, by the people, for the 
people,” is Websterian in utterance; and where 
did Webster ever give a better interpretation as 
a great lawyer and statesman of our political 
system? On one of the old university walls at 
Oxford there is a letter of Lincoln, written dur- 
ing the Rebellion to a sorrowing mother, in frame 
there for those students to study as a model of 
choicest English style. Is not that a university’s 
tribute to his faultless diction? He had genius 
and industry, and what could have been added ? 
As we think of him, there come to us the words 
of the Wise Man: “A man’s gift maketh room 
for him, and bringeth him before great men.” 

J. Hervey Cook. 

FIsHKILL-on-Hupson, N. Y., April 8, 1902. 





NOTES. 

It was a dull day in the justice court, when a 
colored belle, radiant in finery, walked in and 
said blushingly : 

“ Jedge, I want to git yo’ to do me a favah.” 

“ What is it?” 

“T want yo’ to mahhry me.” 

“T’m sorry, but I am already married.” 

“Huh! Yo’ doan’ s’pose I’d mahhry any 
lawyeh man, does yo’?” 

“What would you marry ?” 

“ Jes’ nothin’ less dan what I’se a-gwine to 
mahhry —a po’tah on a Pullman cah!”’ 

Then she flounced out. 

“A porter on a Pullman car,” laughed the 
court. He thought it was a joke. Then he 
counted up his fees for the day, and concluded 
that it might not be a joke after all. 


“T sre that a Virginia judge has just given a 
man a year for stealing a straw hat from a store 
in the day-time,” remarked the book-keeper. 

“ That ’s nothing,” chimed in the draft clerk. 
“T knew a man to get five years for little more 
than that. It was in Wisconsin. A sudden 
rainstorm came up one day and the man took 
an umbrella.” 

“T thought that was justifiable larceny.” 

“Ordinarily, yes; in this case, no, The 
umbrella was the court’s.” 


A MAN was recently on trial in Michigan for 
the larceny of two sets of harness, a lap-robe 
and a buggy-whip. There seemed to be no 
doubt of his guilt. The court gave the jury the 
usual instruction in regard to their duty in ascer- 
taining whether the value of the goods ex- 
ceeded $25. 

The jury, instead of returning in a few 
minutes with a verdict, hung out six and one 
half hours and announced, when interrogated 
by the court officer at the court’s order, that it 
could not agree. Finally the jury was brought in. 

“ Don’t you seem to be able to agree?” asked 
his honor. 

The young farmer who had been selected as 
foreman arose. 

“ We’re agreed,” he said, “ that the harness is 
worth thirty dollars and the lap-robe ten, but 
we’ve split on whether the whip sells for fifty 
cents or a quarter.” 
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THE county magistrate ordered the attending 
“ officer” to admit one of the voluntary wit- 
nesses for the prosecution. The door of the 
witness-room opened, and a young man came 
out, and with a confident step walked towards 
the dais of “ his honor.” 

“ What is your name?” 

The young man hesitated, looked at the jus- 
tice with a look of one in doubt, and inquired: 

“ My name?” 

“ Ves, that’s what I said!” 

“John Milton.” 

The lips of the judge elongated with a light- 
ning-like rapidity, then focused into a circle, and 
darted to a distance even with the extreme point 
of hisnose. A familiar name, but a ridiculously 
unfamiliar man. 

“* Where do you live, Milton?” 

Again the witness paused. 

“T’m a waiter for Colonel Brown.” 

The colonel, by the way, was an intimate 
friend of the judge, a sport, and an acknowl- 
edged aristocrat of the village. 

“Do you know the prisoner at bar?” 

The witness turned to a black incarnate at his 
side, then back to the judge: 


“T wonder what you’re driving at judge, 


really I do.” 

The few spectators present relinquished for a 
moment the solemnity .of court-room auditors, 
and imagined themselves at a side-show of a cir- 
cus. The gavel sounded on the bar. 

“Milton, I ’ve a mind to fine you for contempt 
of court. Don’t you forget that you’re in a 
court-room! Now, take the oath and tell me 
what you know!”’ 

The oath administered, the witness collected 
himself preparatory to saying “ what he knew,” 
and said: 

“It’s all a mistake, judge. Mr. Brown sent 
me here to ask you to come up to dinner and to 
play golf. ‘To-morrow he’s going on a hunting 
trip, and would like you to accompany him. 
That ’s all.” 

The court adjourned for two days. 


To Haverhill, Massachusetts, belongs the 
honor of having given the best minstrel show 
on record. It was many years ago, and the 
circle was composed entirely of lawyers. The 


Hon. William H. Moody, the new Secretary of 





the Navy, was interlocutor. There was no re- 
hearsal, and when the curtain arose “ our repre- 
sentative” came to the edge of the platform and 
said, “‘ Janitor, lock the doors!” Then, turn- 
ing to the circle he added in an undertone, 
“Come now, boys, follow me”; and’ the flow of 
wit that followed was something not to be for- 
gotten. 


A CERTAIN constituent has always been in the 
past a very devoted admirer of Congressman 
Cousins of Iowa, and has frequently indicated 
his friendship and intimacy with the Congress- 
man by requesting copies of the public docu- 
ments sent tohim. He reads the Congressional 
Record from beginning to end, and has a strong 
liking for reports of the pure food commission, 
and other voluminous works prepared and dis- 
tributed free of charge by the government. 

At last requests for these documents began to 
arrive with such regularity that Cousins took up 
a collection among his colleagues, scraped up 
all the books and documents that he could find, 
sacked the mass and franked them through. 

The devoted constituent made two trips to 
the office with a spring wagon to get the stuff 
home. A few days later Cousins received this 
curt note of thanks: 

“‘ Congressional library at hand. Many thanks. 
It will last me during your term of office.” 


A Detroit millionaire who recently sat on a 
jury in justice court had only one real criticism 
to offer, and in that he deplored the lack of dig- 
nity displayed by attorneys and officers of the 
law while in the court. The same criticism has 
been made before elsewhere, and the difficulty 
may be explained by an experience a stranger had 
in a Missouri temple of justice. He was struck 
by the same lack of dignity and an odor of bad 
tobacco when he entered the courtroom. 

“Who is the man with his hat on?” he asked 
of a native. 

“ The sheriff,” replied the Missourian. 

“ And the man with his feet on the table and 
his hands in his pockets ?”’ 

“ The prosecuting attorney.” 

“Now, who’s the old guy with the straw hat 
on and no necktie, and the corncob furnace and 
the fumigating tobacco?” 

“ The judge.” 
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“ THE Council of State,” writes the St. Peters- 
burg correspondent of the London Zimes, “ is 
now engaged in the consideration of the new 
Criminal Code, which has been drawn up by an 
expert committee of jurists. The criminal law 
at present in force is the old code of 1845, sup- 
plemented by various later enactments, and is 
no longer suited to the requirements of modern 
Russian life. The committee which is respon- 
sible for the new code has devoted some fifteen 
years to its task The main feature of the re- 
vised code is that it does not seek, as is the case 
with the one at present in force, to define every 
separate crime which may be punished, but relies 
upon broad general definitions. Instead of the 
1,711 paragraphs of which the old code con- 
sisted, the revised one contains about a third of 
that number, in spite of the fact that it deals 
with a number of crimes which were unknown, 
or practically unknown, in 1845, such as black- 
mailing, strikes and many others. It is inter- 
esting to note that strikes become criminal under 
the new code when they are directed against the 
Government, or when they lead to injuries to 
persons or damage to property. The old ‘stair- 
case of punishments,’ to employ a Russian 
phrase, finds no place in the new code. Ac- 
cording to the old law, the lowest punishment 
was a ‘reprimand,’ and all other punishments 
were reckoned as equivalent to so many repri- 
mands. The penal system was very complex, 
and included punishments of many kinds and 
grades, ranging from the reprimand to transpor- 
tation and capital punishment. In the new code 
all this is done away with, and imprisonment of 
various degrees of severity becomes practically 
the only,punishment. The committee even recom- 
mends the entire abolition of the death penalty. 
The new code endeavors to deal in a comprehen- 
sive manner with the difficult question of the es- 
timation of the extent to which it is possible to 
hold a person responsible for acts committed in 
particular circumstances or in particular states 
of mind. This part of the code, which includes 
the definition of the principles of the responsi- 
bility of minors, is the work of the well-known 
jurist, Professor Tagantzeff, the President of the 
Department of Criminal Cassation.” 


Ir you don’t want to be robbed of your good 





| 


“ A viva voce examination is popularly sup- 
posed to be a terrifying ordeal,” says an English 
newspaper. ‘A candidate at a recent bar ex- 
amination apparently did not find it so. When 
asked by the kindly examiner, who desired to 
put him completely at his ease, whether he was 
not the son of a certain eminent lawyer, the 
young man replied that he was, and added that 
he hoped he would receive full marks for the 
answer.” 


LITERARY NOTES. 


THREE classes of the readers of Mr. Kidd’s 
most popular book, “ Social Evolution,” will be 
disappointed in the present work,' which is a dis- 
cussion of the principles of Western Civiliza- 
tion ; their rise, progress and outcome. First: 
those who found easy and pleasant sailing in 
the first work, and shared the stoutly-maintained 
faith of the author that he was a Columbus dis- 
covering a new world. Second: those who. 
hunted, with a joyous zest, Mr. Kidd’s fallacies, 
that had just enough life in them to make the 
game worth pursuing. Third: those worthy 
clergymen who were delighted to find an evolu- 
tionist claiming that there can be no such thing 
as a “rational religion.” 

The first class will now find themselves in 
deep waters without a cork to hold them up; 
the second will not find fallacies so easily un- 
masked ; the third will take fright in Mr. Kidd’s 
insistence upon toleration in matters of religious 
thought. Toleration, the clergyman knows, is 
the open door through which the devil of doubt 
enters. 

The book will be welcomed by all who see in 
a complacent adjustment to present conditions 
the enemy of progress. Mr. Kidd's friends will 
regret the frequent obscurities in style; the fear- 
ful reiteration of ideas and repetitions of phrase. 
Whatever corner in history one turns, he runs 
against Mr. Kidd’s “ Projected Efficiency.” 
The innocent reader pauses before a specimen 
of Greek art. It is but a veil behind which 
stands “Projected Efficiency.” He delves in 
Roman law; he sees Moses amid the thunders 


| of Sinai; he pays his homage to the Christ; he 


reads of Roman persecution of the new faith ; 


1 WESTERN CIVILISATION. By Benjamin Kidd. New 
York: Macmillan Company. 1902. Cloth: $2.00. (538 


name, do not have it printed on your umbrella. | pp.) 
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he sees that faith triumphant, and in turn facing | 


a new enemy in its own household, heresies 
without number ; history spreads its panorama ; 
with the speed of Puck, Mr. Kidd girdles the 
earth, and everywhere “ Projected Efficiency ” 
is at work. With swimming head, the poor 
reader, like Emerson’s Jacobin, who has heard 
too much of George Washington, cries, ‘‘ Damn 
Projected Efficiency.” 

But more dispassionately let us interview this 


claimant to universal empire, and adjudge his | 


claims. 


| every human power. 


Mr. Kidd sees “in the midst of our Western | 


Civilization,”’. . . “ a vast process of change.” ... 
“Hitherto all systems of political and social 
philosophy have revolved around one principle ; 
namely, the interests of existing individuals.” 
There is going on now, a shifting of the centre 


of significance in the evolutionary hypothesis. | 


“Tt is not the interests of those existing indi- 
viduals, but the interests of the future” that 
make the new centre of significance. Up to the 
time of Mr. Kidd, evolutionary philosophers 
supposed that the fittest who survived in the 
struggle for life were those who best adapted 
themselves to the conditions of a present environ- 
ment. This is still necessary but another factor 
is now added — adaptation to a future environ- 





, 


ment. Thus the “ efficieney”’ which makes for 
survival is “ projected” into the future. This, 
in a nutshell, is Mr. Kidd’s discovery. The 


“winning qualities in the evolutionary process 
are those by which the interests of the existing 
individuals have been most effectively subordi- 
nated to those of the generations yet to be born.” 








This enables Mr. Kidd to present a striking | 


antinomy. Between the interests of the present 
and the interests of the future there is an irrecon- 
cilable break. A sacrifice of the former to the 
latter is demanded. Yet this demand must not 
impair efficiency in the present. Just how Mr. 
Kidd would sacrifice the present without impair- 
ing present efficiency, he does not make clear, 
however. 

The future must be “born out of a free con- 
flict of forces such as has never been in the 
world before.” 
he is walking on solid ground. He sees that 
the ideal toward which the world is being car- 
ried “is that of a fair, open, and free rivalry of 
all the forces within the social consciousness — 


a rivalry in which the best organizations, the 
best methods, the best skill, the best abilities, 
the best government, and the best standards of 
action and belief, shall have the right of uni- 
versal opportunity. . . . It is the ideal which in 
its ultimate form must reach the limits of a 
stateless competition of all the individuals of 
every land, in which the competitive potentiality 
of all natural powers shall be completely enfran- 
chised.” Mr. Kidd strikes a noble and stirring 
note in his demand for the emancipation of 
He demands “a free con- 
flict of forces towards equality of conditions, of 
rights and of opportunities.” But, he insists, 
that is not the freedom of unregulated competi- 
tion sought by the Manchester School of po- 
litical economy. The doctrine of /aissez-faire 
competition means a free fight in which un- 
scrupulousness gains the day, choking all com- 
petition, bringing us “to the now universal 
tendency in modern industry to monopoly owner- 
ship, with the resulting accumulation of vast 
private fortunes through the enforced disadvan- 
tage of classes, of whole communities, and even 
of entire nations.” 

From the period of remorseless monopoly, now 
upon us, Mr. Kidd hopefully points to an “era 
in which increments in the private ownership of 
the instruments and materials of production 
which are unearned in terms of social utility 
shall form part of a common inheritance to 
which the energies and abilities of the individual 
shall be applied in conditions tending towards 
equal economic opportunity.” This is the only 
really free competition. It will mean “the 
gradual organization and direction through the 


| State of the activities of industry and produc- 


Here Mr. Kidd makes one feel | 


tion.” This looks like Socialism, but Mr. Kidd 
has nothing in common with the current pro- 
posals of confiscation, and the regimentation of 
society. It is to be reached by the survival of 
those who adapt themselves to the conditions of 
this nobler future. Natural selection will destroy 
all opposing individuals and tendencies. 

Would that we could share this faith! But 
whether or not Mr. Kidd is the Moses to lead 
us out of the wilderness of present conditions 
into that Promised Land where all will enjoy 
equal opportunities, he, at least, is a prophet, 
holding up an ideal, and spurring us on to its 
attainment. 
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NEW LAW BOOKS. 

StupIEs IN HIsToRY AND JURISPRUDENCE. 
By James Bryce, D.C.L. New York: Oxford 
University Press, American Branch. 1got. 
Cloth: $3.50. (xxiii + 926 pp.) 

This is a revision of lectures and magazine 
articles representing the occasional labors of 
many years. The titles are : — 

The Roman Empire and the British Empire 
in India; The Extension of Roman and English 
Law throughout the World ; Flexible and Rigid 
Constitutions ; The Action of Centripetal and 
Centrifugal Forces on Political Constitutions ; 
Primitive Iceland; The Constitution of the 
United States as seen in the Past; Two South 
African Constitutions; ‘The Constitution of 
the Commonwealth of Australia; Obedience ; 
The Nature of Sovereignty ; The Law of Nature ; 
The Methods of Legal Science; The Relations 
of Law and Religion; Methods of Law-making 
in Rome and in England; The History of Le- 
gal Development at Rome and in England; 
Marriage and Divorce in Roman and in English 
Law; The Academical Study of the Civil Law 
(Inaugural Lecture, delivered at Oxford, Febru- 
ary 25, 1871, on entering on the duties of the 
Regius Professorship of Civil Law); Legal 
Studies in the University of Oxford (Valedic- 
tory Lecture, delivered on resigning the Regius 
Professorship of Civil Law at Oxford, June 20, 
1893). 

The book was not made for professional 
readers exclusively. Indeed, the absence of 
technical language indicates clearly that the lay 
reader was chiefly in the author’s mind. This 
is natural enough, in view of the fact that the 
pieces of work here revised were originally 
addressed to popular audiences, and not to 
bodies of lawyers or of law students. - Yet the 
professional reader, though noticing that the 
style is diffuse, and that the information con- 
veyed is consequently considerably less than 
one is accustomed to find in so many pages, 
may well enjoy these discussions as, in effect, a 
series of leisurely by-paths, starting from the 
law —though not too obviously — and return- 
ing to the law—though not too swiftly. We 
find here, in fact, the suggestive and entertain- 
ing discourses of a man who is acquainted with 
law, but not fatally attached to it, and who is 





| questions of statesmanship and with broad 
generalizations of history. The author’s taste 
for statesmanship is clearly the thread that 
binds together most of these studies; and since 
the appearance of the author’s masterpiece, 
‘The American Commonwealth,” no one need 
say that whatever Mr. Bryce writes upon the 
history and theory of government is well worth 
reading. 

To the American interested in constitutional 
questions, the most attractive of the essays are 
those on Flexible and Rigid Constitutions, The 
Action of Centripetal and Centrifugal Forces on 
Political Constitutions, and The Constitution of 
the United States as seen in the Past. To 
such Americans, however, as are lawyers rather 
than statesmen, the chief interest and timeliness 
of the book must seem to be found in the essays 
on The Extension of Roman and English Law 
throughout the World, Methods of Law-making 
in Rome and in England, The History of Legal 
| Development at Rome and in England, and 

Marriage and Divorce in Roman and in Eng- 

lish Law. Nothing but the French and Indian 

War and the Louisiana Purchase prevented the 

Roman Law from being the mother system 

for the greater part of North America; and by 

the approaching centennial celebration of the 
| Louisiana Purchase this fact is just now brought 
home to American lawyers. Further, the insular 
possessions recently acquired by the United 
States, as well as the increasingly intimate rela- 
tions of this nation with the business and politics 
of Cuba, Central America, and South America, 
bring to the American lawyer's mind ina very prac- 
tical way the fact that the Anglo-American Law 
andthe Roman Lawhave not yet divided the earth 
between them with such clearness and finality 
as to render it practicable for the person skilled 
in one system to ignore the existence of the other. 
From this same point of view it is interesting to 
read the two lectures with which the books ends, 
and in which the author discusses the value of 
Roman Law to the English lawyer. 








A MANUAL OF THE PRINCIPLES OF Equity. By 
John Indermaur. Fifth Edition. London: 
George Barber. 1902. (xxxii + 574 pp.) 
This treatise is written for students ; therefore, 

| the author strives to give plain and definite 





consciously most at home when dealing with | statements so that the student may grasp the 
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problem and be sure of the solution. In that 
this book succeeds ; there are no discriminations 
piled upon discriminations, there are no cases 
piled upon cases. At the same time the selec- 
tion of the cases for illustration shows skill ; and 
the treatment of the authority shows understand- 
ing. For practical use the book has its limita- 
tions; there is not enough of citation, there is 
not complete mastery. The writer of this re- 
view has only examined with care the chapter 
on mortgages. That chapter was found of much 
information ; it was to be noted that the princi- 
pal rules were brought up for discussion, it was 
to be remarked that the latest case in point was 
always discussed. And yet in that chapter was 
found a failure to go to the root of the matter. 
For example, in Stantley v. Wilde, the English 
courts had held that a mortgage of a theatre 
could contain a provision that the mortgagee 
should ‘have a share in the profits of the mort- 
gagor; now in Noakes v. Rice, the English 
courts have just held that the mortgage cannot 
stipulate that the mortgagor shall use beer of 
the mortgagee in the public house. 





How can | 


the one be held no clog upon the equity of re- | 


demption and the other be held to restrict the 
redemption? Our author states both cases as 
law; and yet that obviously cannot be. 


A PRACTICAL AND CONCISE MANUAL OF THE LAW 
RELATING TO PRIVATE TRUSTS AND TRUSTEES. 
By Arthur Underhill, M.A., LL.D. Fifth 
edition. London: Butterworth and Company. 
igor. Cloth: 17s. 6d. (Ixvii+ 400+ 69 pp.) 
This manual does not profess to give an 

elaborate study of its subject, such as is to be 

found in Zewin on Trusts ; rather it aims ata 
concise statement of underlying principles. In 
justification of his preference for modern rather 
than ancient cases as illustrations of these prin- 
ciples, the author quotes Sir George Jessel, — 
that “ the rules of Courts of Equity are not, like 
the rules of Common Law, supposed to have 
been established from time immemorial. It is 
perfectly well-known that they have been es- 
tablished from time to time — altered, improved 
and refined from time to time. The doctrines 
are progressive, refined and improved ; and if 





| table. 


The scheme of the book is well carried out. 
The statements of principles are both concise 
and clear; the illustrations are ample, but are 
not so numerous as to overload the volume. In 
a word, this manual will be of practical use to 
the practitioner, and will give the student a 
workable knowledge of the law of trusts. 


AMERICAN ELECTRICAL Cases, with annotations. 
Edited by William W. Morrill. Vol. VII. 
1897-1901. Albany, N. Y.: Matthew Bender. 
1902. Law sheep: $6.00. (xxiv + 940 pp.) 
One’s first thought on reading the title of this 

volume is that here, probably, is an example of 

over-specialization ; but an examination of the 
cases here reported convinces one that there is, 
in fact, a sufficiently wide and important range 
of cases, properly grouped as electrical cases, to 
warrant a series of reports on this subject. The 
principal notes in these seven volumes cover for 
example, such diverse subjects as rights of abut- 
ting owners as to the use of streets for electric 
lines, duty of electric street railways to pas- 
sengers and to travellers, electrocution, munici- 
pal control of street use, electrical appliances as 
nuisances, statutory protection to motormen, 
stock quotations by telegram, state control of 
telegraph rates, and underground wires, — to 
mention only a few of the many titles. The 
cases collected in this series contain the impor- 
tant cases (except patent cases) relating to 
various uses of electricity decided in the State 
and Federal courts from 1873 to 1go01, the 

present volume covering the years 1897-1901. 

This seventh volume contains a good one-line 

index-digest for the whole series. 


REPORT OF THE TWENTY-FOURTH ANNUAL MEET- 
ING OF THE AMERICAN Bar ASSOCIATION. 
1901. (720 pp.) 

In these yearly reports there are always one or 
more addresses which may rightly be called no- 
In the present instance the annual ad- 
dress on “The Insular Cases,” by Hon. Charles 
E. Littlefield, of Maine, and the paper on “ Ham- 
ilton, the Lawyer,” by Henry D. Estabrook, Esq., 


| of Chicago, deserve this appellation ; the first, an 


we want to know what the rules of Equity are, | 


we must look rather to the more modern than 
the more ancient cases.” 


able and searching review of decisions which are 
as unsatisfactory as they are important, the se- 
cond, an interesting study of Hamilton from a 


| point of view practically neglected hitherto. 
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